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ORDINARY COUNCIL

SUBJECT: RECORDING OF COUNCIL MEETINGS

In accordance with Camden Council's Code of Meeting Practice and as permitted

under the Local Government Act this meeting is being audio recorded by Council staff
for minute taking purposes.
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ORDINARY COUNCIL

SUBJECT: APOLOGIES

Leave of absence tendered on behalf of Councillors from this meeting.

RECOMMENDED

That leave of absence be granted.
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ORDINARY COUNCIL

SUBJECT: DECLARATION OF INTEREST

NSW legislation provides strict guidelines for the disclosure of pecuniary and non-
pecuniary Conflicts of Interest and Political Donations.

Council's Code of Conduct also deals with pecuniary and non-pecuniary conflict of
interest and Political Donations and how to manage these issues (Clauses 7.5 -7.27).

Councillors should be familiar with the disclosure provisions contained in the Local
Government Act 1993, Environmental Planning and Assessment Act, 1979 and the
Council’s Code of Conduct.

This report provides an opportunity for Councillors to disclose any interest that they

may have or Political Donation they may have received relating to a Report contained
in the Council Business Paper and to declare the nature of that interest.

RECOMMENDED

That the declarations be noted.
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ORDINARY COUNCIL

SUBJECT: PUBLIC ADDRESSES

The Public Address segment (incorporating Public Question Time) in the Council
Meeting provides an opportunity for people to speak publicly on any item on Council’s
Business Paper agenda or on any matter within the Local Government area which falls
within Council jurisdiction.

Speakers must book in with the Council office by 4.00pm on the day of the meeting and
must advise the topic being raised. Only seven (7) speakers can be heard at any
meeting. A limitation of one (1) speaker for and one (1) speaker against on each item is
in place. Additional speakers, either for or against, will be identified as 'tentative
speakers' and should only be considered where the total number of speakers does not
exceed seven (7) at any given meeting.

Where a member of the public raises a question during the Public Address segment, a
response will be provided where Councillors or staff have the necessary information at
hand; if not a reply will be provided at a later time. There is a limit of one (1) question
per speaker per meeting.

All speakers are limited to 4 minutes, with a 1 minute warning given to speakers prior to
the 4 minute time period elapsing.

Public Addresses are recorded for administrative purposes. It should be noted that
speakers at Council meetings do not enjoy any protection from parliamentary-style
privilege. Therefore they are subject to the risk of defamation action if they make
comments about individuals. In the event that a speaker makes potentially offensive or
defamatory remarks about any person, the Mayor/Chairperson will ask them to refrain
from such comments.

The Mayor/Chairperson has the discretion to withdraw the privilege to speak where a
speaker continues to make inappropriate or offensive comments about another person.

RECOMMENDED

That the public addresses be noted.
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ORDINARY COUNCIL

SUBJECT: CONFIRMATION OF MINUTES

Confirm and adopt Minutes of the Ordinary Council Meeting held 9 October 2012

RECOMMENDED

That the Minutes of the Ordinary Council Meeting held 9 October 2012, copies of
which have been circulated, be confirmed and adopted.
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ORDINARY COUNCIL
ORDO1

SUBJECT: CONSTRUCTION OF A BRIDGE CROSSING OVER SOUTH CREEK
INCLUDING REMEDIATION, ENGINEERING WORKS,
REHABILITATION WORKS, DRAINAGE AND ASSOCIATED SITE
WORKS, NO 810 CAMDEN VALLEY WAY, GLEDSWOOD HILLS

FROM: Director, Development and Health

BINDER: DA578/2012

APPLICATION NO: 578/2012

PROPOSAL.: Construction of a bridge crossing over South Creek
including remediation, engineering works, rehabilitation
works, drainage, landscaping and associated site

works
PROPERTY ADDRESS: 810 Camden Valley Way, Gledswood Hills
PROPERTY DESCRIPTION: LOT: 2077, DP: 1161618
ZONING: E4 Environmental Living & RE2 Private Recreation
OWNER: SH Camden Valley Pty Limited
APPLICANT: Mr Toru Abe C/o SJB Planning

PURPOSE OF REPORT

The purpose of this report is to seek Council's determination of a development
application (DA) for the construction of a bridge crossing over South Creek including
remediation, engineering works, rehabilitation works, drainage, landscaping and
associated site works at 810 Camden Valley Way, Gledswood Hills. The proposed
crossing will provide both vehicular and pedestrian access.

The DA is referred to Council for determination as there remains one unresolved
submission.

SUMMARY OF RECOMMENDATION

That Council determine DA No 578/2012 for the construction of a bridge crossing over
South Creek including remediation, engineering works, rehabilitation works, drainage,
landscaping and associated site works pursuant to Section 80 of the Environmental
Planning and Assessment Act 1979 by granting of consent subject to conditions
contained in this report.

EXECUTIVE SUMMARY

Council is in receipt of a DA for the construction of a bridge crossing over South Creek
including remediation, engineering works, rehabilitation works, drainage, landscaping
and associated site works at 810 Camden Valley Way, Gledswood Hills.

As this DA is classed as Nominated Integrated Development, it was publicly notified for
a period of 30 days from 28 June to 27 July 2012. An advertisement was also placed in
the local press. One submission was received objecting to the proposal. This objection
was lodged by an adjacent landowner who has raised concerns with the location of the
propo3sed crossing.
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ORDO1

The DA has been assessed against the Environmental Planning and Assessment Act
1979, the Environmental Planning and Assessment Regulation 2000, relevant
Environmental Planning Instruments, Development Control Plans and policies. The
assessment demonstrates that the proposed development, including its location,
complies with the relevant controls as set out in the Turner Road Development Control
Plan 2007. The outcome of this assessment is detailed further in this report.

Based on the assessment, it is recommended that the DA be approved subject to the
conditions contained in this report.

SITE LOCATION MAP/AERIAL PHOTO

THE SITE

The subject site is commonly known as 810 Camden Valley Way, Gledswood Hills and
is legally described as Lot 2077, DP1161618. The site is located between Camden
Valley Way to the west and the Camden/Campbelltown LGA boundary to the east. This
site comprises the Camden Valley Golf Resort and a mix of rolling hills and plains that
have previously been used for farming. St Gregory’'s College and the Sydney
Catchment Authority water supply canal exist to the east of the site whilst Camden
Valley Way bounds the western side. This site forms part of the Turner Road Precinct
of the South West Growth Centre.

The exact development site is a portion of land adjacent to the southern boundary of
the site and approximately 250m west of its eastern site boundary. The subject site lies
to the east of a previously approved and constructed exhibition village subdivision
(Development Consent 575/2008) and to the south of a previously approved residential
subdivision (Development Consent 1182/2011). The site area is largely devoid of
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vegetation with the exception of a small cluster of trees located on the bank of South
Creek.

The surrounding region includes Gregory Hills to the south with the existing Currans
Hill residential suburb to the south east. On the opposite side of Camden Valley Way,
to the south west, lies Harrington Park and the urban release area of ‘Harrington
Grove.” The Oran Park precinct of the South West Growth Centre exists to the west
whilst to the north the site is bound by the remainder of the Camden Valley Golf Club
and the Gledswood site.

HISTORY

The development history of the subject site is summarised in the following table:

Date Development
18 December | Development Consent 575/2008 approved the subdivision of 63
2008 residential lots for use as an exhibition village, car parking, roads,

drainage and associated site works.

17 January 2011 Development Consent 1305/2009 approved the subdivision of 150
residential lots, one superlot and one residue lot, bulk earthworks,
remediation, roads, drainage and associated site works.

3 February 2011 Development Consent 745/2010 approved the construction of a
temporary sales office and associated site parking.

11 May 2011 Development Consent 98/2011 approved the demolition of an
existing maintenance depot and the remediation of contaminated
land.

16 June 2011 Development Consent 199/2011 approved the subdivision of 56

residential lots and one residue lot, remediation, earthworks,
roads, drainage and associated site works.

9 February 2011 Development Consent 1182/2011 approved the subdivision of 112
residential lots, 2 superlots, 2 public reserves, 1 residue lot,
remediation, earthworks, roads, drainage and associated site
works.

28 June 2012 Development Consent 406/2012 approved the subdivision of 24
residential lots, 1 public reserve, earthworks, roads, drainage and
associated site works.

THE PROPOSAL

DA 578/2012 seeks approval for the construction of a bridge crossing providing both
vehicular and pedestrian access over South Creek.

Specifically the proposed development involves:

e construction of a bridge crossing over South Creek (inclusive of a 24m long
culvert crossing of the creek itself, a carriageway of 11.2m, a 2.5m shared path
and a 3.3m verge);

e remediation;

e associated creek engineering and rehabilitation works; and

e dedication of road corridor to Council.

A copy of the plans is provided as an attachment to this report.
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ORDO1

ASSESSMENT

Environmental Planning and Assessment Act 1979 — Section 79(C)(1)

In determining a Development Application, the consent authority is to take into
consideration the following matters as are of relevance in the assessment of the DA on
the subject property:

(a)(i) The Provisions of any Environmental Planning Instrument

The Environmental Planning Instruments that relate to the proposed development are:

State Environmental Planning Policy (Sydney Region Growth Centres) 2006
State Environmental Planning Policy No 55: Remediation of Land

State Environmental Planning Policy (Infrastructure) 2007

Deemed State Environmental Planning Policy No 20: Hawkesbury/Nepean River

An assessment of the proposed development under the Environmental Planning
Instruments is detailed below.

State Environmental Planning Policy (Sydney Region Growth Centres) 2006 (SEPP)

The current zoning of this property comprises mixed zoning and includes RE4
Environmental Living and RE2 Private Recreation. The proposed bridge crossing and
associated works are permissible with development consent in these zones.
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The relevant E4 zone objectives seek to “preserve and maintain the natural values of
the core riparian areas” and to allow “where it can be demonstrated that the
development will not destroy, damage or have any other adverse effect on those
values” and to “ensure that flood prone land is used in a manner appropriate to its
environmental characteristics”. The relevant RE2 zone objectives seek to “protect and
enhance the natural environment for recreational purposes”.

The proposal meets the objectives in the E4 and RE2 zones in that the proposed works
include rehabilitation and regeneration of South Creek which will return this specific
part of the corridor back to the natural values of the core riparian area. Further, the
proposed works will ensure creek bed and creek bank stability, slow water speed and
prevent further soil erosion thus ensuring that the environmental characteristics are
preserved and enhanced.

In relation to minimum subdivision lot size, the proposed development does not
preclude the ability of the subject site to meet the minimum lot size requirement of
1,000m?.

The proposed development has been assessed against all other relevant provisions
and restrictions of the SEPP and is considered acceptable.

State Environmental Planning Policy No 55: Remediation of Land (SEPP)

In accordance with the SEPP, the applicant has submitted a detailed phase 2
Contamination Report for the whole eastern portion of the overall development site.
The report identified one Area of Environmental Concern (AEC) within the subject site:

e AEC 4 consists of a section of creek within the eastern portion of the site and is
deemed to be an AEC based on the presence of scrap metal filling along the creek
line.

A Remediation Action Plan (RAP) has been prepared for the AEC identified within the
subject site. The RAP provides a series of remediation actions that if implemented will
decontaminate the site.

It is therefore a recommended development consent condition that the site be
decontaminated in accordance with the submitted RAP. Subject to this occurring, the
site will be made suitable for its intended use.

State Environmental Planning Policy (Infrastructure) 2007

Pursuant to Clause 45 of the SEPP, development within or immediately adjacent to an
easement for electricity purposes must be referred to the relevant authority. The
consent authority must take into consideration any response that is received within 21
days after the notice is given.

The development proposes works adjacent to a TransGrid easement and the
application was referred to TransGrid for comment. TransGrid has provided a
response which states that the proposed works satisfy the requirements of TransGrid.
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ORDO1

Deemed State Environmental Planning Policy No 20 - Hawkesbury/Nepean River

(SEPP)

The proposed development is considered to be acceptable in terms of the SEPP in that
it will not prejudice its aims and objectives or have any detrimental impacts upon the
Hawkesbury/Nepean River system. The proposed bio treatment device on the south
western side of the creek will provide appropriate stormwater quantity and quality
control and will protect the integrity of the Hawkesbury/Nepean River catchment.

(a)(ii) The Provisions of any Draft Environmental Planning Instrument (that is or
has been the subject of public consultation under this Act and that has been
notified to the consent authority (unless the Director-General has notified the
consent authority that the making of the proposed instrument has been deferred
indefinitely or has not been approved)).

There is no draft Environmental Planning Instrument applicable to the proposed
development.

(a)(iii)
Turner Road Development Control Plan 2007 (DCP)

The Provisions of any Development Control Plan

The following is an assessment of the proposal’'s compliance with the controls in the

DCP.

Control Requirement Provided Complia
nce
Part 2.1 — Section 2.1 of the DCP The proposed bridge crossing | Yes
Indicative identifies that all is in accordance with its
Layout Plan | development must be intended layout as shown on
generally in accordance the ILP. Additionally, the
with the Indicative Layout proposed works are
Plan (ILP) as shown in considered to meet the vision
Figure 2. and objectives of the DCP in
that the proposed crossing
A copy of the ILP is provides an important piece of
provided as an road infrastructure that will
attachment to this report. | enable the North Spine Road/
Hermitage Way to connect
through to Gregory Hills Drive.
Part 3.0 — The proposed crossing is The development proposesa | Yes
Access and | considered to be in two lane sub arterial road with
Movement | accordance with the Street | a carriageway of 11.2m and is
Network Plan which consistent with the typical
requires the provision of a cross section for two lane sub
clear and logical street arterial roads. The proposed
hierarchy. crossing further provides for a
shared pedestrian/cyclist path
along the western side and a
pedestrian path on the eastern
side of the road corridor. Both
these paths are in accordance
with Table 3 and Figure 14 of
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Control

Requirement

Provided

Complia
nce

the DCP. Additionally, the
proposed crossing will form
part of the north-south spine
road and will therefore
accommodate future bus
routes between Turner Road
and Campbelltown.

Part 6.1 —
Riparian
Corridors

Section 6.1 of the DCP
requires that development
within riparian corridors be
in accordance with the Oran
Park and Turner Road
Waterfront Land Strategy
(WLS) 2009. Where
compliance is not proposed,
the WLS requires General
Terms of Approval to be
obtained from the NSW
Office of Water prior to the
granting of Development
Consent.

The proposed crossing varies
from the WLS in that it
proposes to construct a culvert
designed crossing as opposed
to a piered bridge crossing due
to the transmission line and
flood level constraints. The
NSW Office of Water has
assessed the proposed
crossing and is satisfied that
subject to conditions, it will not
adversely impact the riparian
corridor. It is therefore a
recommended development
consent condition that the
proposed works fully comply
with the Controlled Activity
Approval issued by the NSW
Office of Water.

Yes

Part 6.2 —
Flooding
and
Watercycle
Manageme
nt

Incorporate best practice
stormwater management
principles and strategies in
development proposals.

The applicant has submitted a
stormwater and flooding
assessment in support of the
proposed development. The
report states that there will be
no increase to the 100 year
Average Recurrence Interval
(ARI) flood levels beyond the
upstream boundary of the
Hermitage Precinct or
downstream of Camden Valley
Way. Council’s Land
Development Engineers have
reviewed this report and agree
with its findings. It is therefore
considered that the proposed
development meets the
requirements set out in this
section of the DCP.

Yes

Part 6.3 —
Salinity and
Sail

A Salinity Report must be
prepared and lodged with
every subdivision DA for

The applicant has submitted a
Salinity Management Plan in
support of the application. This

Yes
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Control Requirement Provided Complia
nce
Manageme | lands identified as being document makes several
nt constrained by know salinity | recommendations on how the
soils. proposed development can be
carried out in order to minimise
the impact of saline soils.
Council staff have reviewed
this document, agree with the
recommendations therein and
recommend that compliance
with the Salinity Management
Plan be made a development
consent condition.
Part 6.7 — Figure 23 of the DCP This vegetation occurs to the Yes
Tree identifies vegetation of north-west of the proposed
Protection | moderate significance that road crossing and therefore
and is to be retained where outside of the area to which
Biodiversity | possible. this DA applies. Additionally,
the applicant has provided an
assessment of the proposal in
terms of biodiversity which
states that the proposed
development will not
negatively impact on the
vegetation of moderate
significance.
Part 6.8 - Development Applications The applicant has provided a Yes
Contaminat | in AEC’s must be Phase 2 Contamination Report
ion accompanied by a detailed | which identified one AEC
Manageme | Phase 2 Assessment and within the subject site.
nt where remediation is Accordingly, a RAP was
required, a RAP must be submitted and makes several
prepared and submitted recommendations on how the
with the proposed site can be made suitable for
development application. its future intended use.
Part B2 — The outcomes and The proposed works are Yes

Controls for
Land
Containing
a Riparian
Protection
Area

requirements for land
containing a riparian
protection area must be
adhered to in any
development application
lodged.

considered to be generally in
accordance with the controls
for riparian corridors in that the
proposed works include the
revegetation of the core
riparian zone and the
vegetative buffer. Additionally,
a Vegetation Management
Plan has been submitted
which details all proposed
works within the riparian
corridor. It is therefore
considered that the proposed
development complies with the
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Control Requirement Provided Complia
nce

relevant controls for riparian
corridors.

(a)(iiia) The Provision of any Planning Agreement that has been entered into
under Section 94F, or any draft Planning Agreement that a developer has offered
to enter into under Section 93F

A whole of site Voluntary Planning Agreement (VPA) is currently being prepared for the
overall Hermitage Lands. The VPA is currently on public notification from 26
September to 24 October 2012. The proposed South Creek crossing is listed as one of
the works to be undertaken by Sekisui House as part of the VPA. This crossing and
associated works are consistent with the draft VPA currently being assessed by
Council staff.

(a)(iv) The Regulations

The Regulations prescribe several development consent conditions that will be
included in any development consent issued for this development.

(b) The likely impacts of the development, including environmental impacts on
both the natural and built environments, and social and economic impacts
on the locality

As demonstrated by the above assessment, the proposed development is unlikely to
have a significant impact on both the natural and built environments, and the social and
economic conditions of the locality.

(c) The suitability of the site

As demonstrated by the above assessment, the site is considered to be suitable for the
development. This development will achieve the objectives of the applicable E4 and
RE2 zones and is consistent with the objectives and controls of the Turner Road DCP
for the area. No unreasonable environmental impacts will result for the carrying out of
the proposed development. It is on this basis that the land is considered to be suitable
for this development.

(d) Any submissions made in accordance with this Act or the Regulations

The DA was publicly exhibited for a period of 30 days. The exhibition period was from
28 June to 29 July 2012. One submission was received during this notification period.
A copy of the submission is provided in the supporting documents.

The following discussion addresses the issues and concerns raised in that submission.

1. The specific location of the bridge and relevant levels has not been agreed by all
affected landowners.

Officer Comment:

The location of the bridge is identified in the Turner Road Development Control
Plan (DCP) which went through a public consultation process. Council has been
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provided owner’s consent for the subject land and the location complies with the
location shown in the DCP.

2. The height of the bridge structure with regard to TransGrids requirements.
Officer Comment:
TransGrid has provided a response to Council which states that the proposed
development is consistent with its applicable requirements and controls. In terms of

the height, the proposed crossing has a maximum height of 4.1m which is clear of
any transmission lines/towers and therefore satisfies all TransGrid requirements.

3. The Development Application extends into lands owned by the Gregory Hills

Corporate Group.
Officer Comment:

All of the proposed works are wholly contained within land owned by SH Camden
Valley Pty Ltd. There is no encroachment onto adjacent lands in any capacity.

4. Provision of a Construction Management Plan.
Officer Comment:

The provision of a Construction Management Plan is a standard requirement prior
to the release of a Construction Certificate. It is therefore a recommended
development consent condition that a Construction Management Plan is prepared
and submitted to the Principal Certifying Authority prior to the release of a
Construction Certificate for the proposed development.

5. The impact on post development flood levels on adjacent lands.
Officer Comment:

The applicant has submitted a Stormwater and Flooding Assessment Report in
support of the proposed development. The report states that there will be no
increase to the 100 year Average Recurrence Interval (ARI) flood levels beyond the
upstream boundary of the Hermitage Precinct or downstream of Camden Valley
Way. Council’'s Land Development Engineer has reviewed this report and agrees
with its findings. Furthermore, the revegetation and creek bed works proposed as
part of the development will assist in mitigating any potential adverse impacts on
post development flood levels.

(e) The public interest

The public interest is served through the detailed assessment of this DA under the
Environmental Planning and Assessment Act 1979, Environmental Planning and
Assessment Regulations 2000, Environmental Planning Instruments, Development
Control Plans and policies. Based on the above assessment, the proposed
development is consistent with the public interest.

The proposed crossing and associated works are consistent with the relevant
objectives and controls of the applicable SEPP and DCP and will not result in any
unreasonable environmental impacts. The development will result in the controlled and
managed development of the land that will satisfactorily fulfil the objectives of its zones.
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EXTERNAL REFERRALS

The proposed development is classed as Nominated Integrated Development pursuant
to Section 91 of the Environmental Planning and Assessment Act 1979 in that it
requires a Controlled Activity Approval from the New South Wales Office of Water. The
NSW Office of Water has forwarded General Terms of Approval (GTA) which state that
no works are to commence within waterfront land prior to the issue of a Controlled
Activity Approval (CAA). Compliance with the GTA is a recommended development
consent condition.

The proposed development is also classed as Integrated Development pursuant to
Section 201 of the Fisheries Management Act 1994 in that a permit is required for
works which includes the temporary or permanent obstruction of fish passage. As
construction of the culvert crossing will require reclamation of land, this will alter the
nature of fish passage at this location.

The NSW Department of Primary Industries has forwarded GTA which state that a CAA
is to be obtained from the Office of Water for excavation works. In the instance a CAA
is not required, the applicant must obtain a permit under the Fisheries Management Act
1994 prior to construction. Compliance with the GTA is a recommended development
consent condition.

Additionally, overhead transmission lines traverse the site along the southern side of
the South Creek alignment. Consequently this part of the site is burdened by a
TransGrid electrical easement. Pursuant to Clause 45 of the State Environmental
Planning Policy (Infrastructure) 2007, the application was referred to TransGrid for
comment. TransGrid raised concerns relating to specific levels shown on both drawings
and the bridge crossing constraints report. These concerns related to an inconsistency
with the levels shown on both documents. The applicant has since rectified the
drawings to correlate with the constraints report. TransGrid have stated that the
proposed road crossing and associated site works now satisfy the relevant
requirements.

CONCLUSION

The DA has been assessed in accordance with Section 79C(1) of the Environmental
Planning and Assessment Act 1979 and all relevant instruments, plans and policies.
Accordingly, DA 578/2012 is recommended for approval subject to the conditions listed
in this report.

DRAFT CONDITIONS OF CONSENT

1.0 - General Requirements

The following conditions of consent are general conditions applying to the
development.

(1) Development in Accordance with Plans — The development is to be in
accordance with plans and documents listed below, except as otherwise
provided by the conditions of this consent:

Plan / Development No. | Description Prepared by Dated

7005/2447 Sheets 1- | Plan of Cross | YSCO Geomatics 21 March
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9 Sections over Land 2011
Showing Detail and
levels
9422/DA01 Revision | Layout Plan J Wyndham Prince 24
B August
2012
9422/DA02 Revision | Plan Sheet J Wyndham Prince 31 May
A 2012
9422/DA03 Revision | Longitudinal J Wyndham Prince 24
B Sections August
2012
9422/DA04 Revision | Cross Sections J Wyndham Prince 31 May
A 2012
9422/DA05 Revision | South Creek | J Wyndham Prince 31 May
A Longitudinal Section 2012

and Typical Sections
A and B

9422/DA06 Revision | Soil and  Water | J Wyndham Prince 31 May

A management Plan 2012
9422Rpt1B.docx Stormwater and | d Wyndham Prince 15 June
Flooding 2012
Assessment &
Works  Plan  for
South Creek
Crossing
12WOLPLA-0011 Vegetation EcolLogical 15 June
Management Plan 2012
34295.13 RAP — AEC 4 Scrap | Douglas partners May
Metal Filled Creek 2012
34295.12 Salinity Investigation | Douglas Partners June
and Management 2012
Plan

Where there is an inconsistency between the approved plans/documentation
and the conditions of this consent, the conditions of this consent override the
approved plans/documentation to the extent of the inconsistency.

Waterfront Areas Landscaping Maintenance & Establishment Period -All
Waterfront Landscaping works associated with this Consent are to be installed,
established and maintained as per the Growth Centres Waterfront Land
Strategy 2009, the approved Works Plan (WP) and Vegetation Management
Plan (VMP) applicable to this Consent. The VMP applicable to this Consent is
the VMP prepared by Eco Logical, Project No 12WOLPLA-0011, dated 15"
June 2012, Version No 2, file location O:Synergy/Projects/12WOLPLA-0011,
Prepared and Approved by Mr Steven House of Eco Logical Australia P/L and
prepared for Sekisui House.

The Applicant will be responsible for the administration, implementation,
monitoring, reporting and success of the Waterfront Areas Landscaping
Maintenance and Establishment strategies during this period.

The maintenance and establishment period will be for five years or until such
time as the Consent Authority (ie Camden Council) is satisfied that the
outcomes stated in Part 3 (3.1) of the Waterfront Land Strategy have been
successfully achieved.
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The five year Maintenance and Establishment Period is to commence from the
Date of Practical Completion (DPC).

Practical Completion is taken to mean completion of all civil works, sail
preparation and treatment, initial weed control and completion of all planting,
turf installation, installation of erosion controls and mulching.

The DPC is that date when the Applicant, the Office of NSW Water (Dept. of
NOW) and the Consent Authority (ie Camden Council) agree that the waterfront
landscaping works have been satisfactorily completed, as per the approved
Landscaping Plans, agreements with the Consent Authority (ie Camden
Council), Waterfront Land Strategy requirements, Works Plans and Vegetation
Management Plans (VMP’s) applying to this Consent and Construction
Certificate.

It is the Applicant’s responsibility to arrange a site inspection to determine and
agree upon an appropriate DPC.

At the completion of the maintenance and establishment period, all areas of the
waterfront works shall have signs of healthy and vigorous growth. Any
plantings, or other areas of revegetation or rehabilitation that are in a state of
decline, damaged or missing are to be replaced and established to a healthy,
safe and vigorous condition.

For Council to accept the future maintenance for the subject site, the waterfront
works must comply with the approved Landscaping Plans, Works Plan and
applicable VMP.

Any waterfront works that require repair or replacement are to be repaired or
replaced prior to the completion of the 5 year maintenance and establishment
period.

Protect Existing Vegetation and Natural Landscape Features - Approval
must be sought from Council prior to the removal, pruning, impact upon or any
disturbance of the existing vegetation and natural landscape features, other
than any existing vegetation and/or natural landscape feature authorised for
removal, pruning, impact upon or disturbance by this Consent.

The following procedures must be strictly observed:

(a) no additional works or access/parking routes, transecting the protected
vegetation must be undertaken without Council approval; and

(b) pedestrian and vehicular access within and through the protected
vegetation must be restricted to Council approved access routes.

General Terms of Approval — The development must be carried out in
accordance with the following General Terms of Approval / Conditions from
Authorities, including:

(a) NSW Office of Water General Terms of Approval dated 3 July 2012; and
(b) Department of Primary Industries General Terms of Approval dated 2
July 2012.

Compliance with the Remediation Action Plan - All works proposed as part
of the Remedial Action Plan (RAP) that includes remediation, excavation,
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(7)

stockpiling, offsite disposal, backfilling, compaction, monitoring, validations,
site management and security, health and safety of workers, must be
undertaken in accordance with the RAP "Remedial Action Plan AEC 4 - Scrap
Metal filled creek - The Hermitage, Gledswood Hills” by Douglas Partners
project 34295.13 dated May 2012, EXCEPT AS EXPRESSELY PROVIDED
BY A SEPARATE CONDITION OF THIS CONSENT.

Any variation or modification to the RAP in terms of compliance work must be
requested from the Consent Authority’s Environmental Health Branch in
writing prior to variation. With regard to remediation work, any proposed
validation of works must be approved by Council’'s Environmental Health
branch in writing prior to the works being undertaken.

Area of Works - All activities associated with the development must be carried
out within the boundaries of the site, and must be carried out in an
environmentally satisfactory manner as defined under section 95 of the
Protection of the Environment Operation Act 1997.

Work Cover Authority - All remediation work must comply with all relevant
requirements of NSW Work Cover Authority.

2.0 - Construction Certificate Requirements

The following conditions of consent shall be complied with prior to the issue of a
Construction Certificate.

(1)

Protection for Existing Trees and Other Landscape Features On-site -

The protection of existing trees and other landscape features, other than any
existing trees and natural landscape features authorised for removal, pruning,
impact upon or disturbance by this Consent, must be carried out as specified in
the Australian Standard AS 4970-2009 Protection of Trees on Development
Sites.

All initial procedures for the protection of existing trees and landscape features
as detailed in AS 4970-2009, must be installed prior to the commencement of
any earthworks, demolition, excavation or construction works on the
development site.

The works and procedures involved with the protection of existing trees and
other landscape features are to be carried out by suitable qualified and
experienced persons or organisations. This work should only be carried out by
a fully insured and qualified Arborist.

Suitable qualifications for an Arborist are to be a minimum standard of
Australian Qualification Framework (AQF) Level 3 in Arboriculture for the actual
carrying out of tree works and AQF Level 5 in Arboriculture for Hazard, Tree
Health and Risk Assessments and Reports.

Civil Engineering Plans - Indicating drainage, roads, accessways, earthworks,
pavement design, details of linemarking and traffic management details must be
prepared strictly in accordance with the relevant Development Control Plan and
Engineering Specifications, and are to be submitted for approval to the Principal
Certifying Authority prior to the Construction Certificate being issued.

Note:
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(@) Under the Roads Act 1993, only the Council can issue a Construction
Certificate for works within an existing road reserve.

(b) Under section 109E of the Environmental Planning and Assessment Act
1997, Council must be nominated as the Principal Certifying Authority for
subdivision work and has the option of undertaking inspection of physical
construction works.

Environmental Site Management Plan - An Environmental Site Management
Plan must be submitted to the Certifying Authority for approval and inclusion in
any application for a Construction Certificate. The plan must be prepared by a
suitably qualified person in accordance with AS/NZ ISO 14000 — 2005 and
must address, but not be limited to, the following:

(a) all matters associated with Council's Erosion and Sediment Control Policy;
(b) all matters associated with Occupational Health and Safety;
(c) all matters associated with Traffic Management/Control; and

(d) all other environmental matters associated with the site works such as
noise control, dust suppression and the like.

Performance Bond - Prior to the issue of the Construction Certificate, a
performance bond of 10% value of the works must be lodged with Camden
Council in accordance with Camden Council's Engineering Construction
Specifications.

Traffic Management Procedure - Traffic management procedures and
systems must be introduced during construction of the development to ensure
safety. Such procedures and systems must be in accordance with AS 1742.3
1985 and to the requirements and approval of Council. Plans and proposals
must be approved by Council prior to the Construction Certificate being issued.

Water Quality Facilities - Water quality facilities must be provided for the site
in accordance with Camden Council’'s Engineering Specifications.

Waterfront Construction Works - A Construction Certificate will not be issued
over any part of the site that requires a Controlled Activity Approval (CAA)
issued by NSW Office of Water (NOW) until a copy of the CAA has been
provided to the Consent Authority (ie Camden Council).

Comprehensive Environmental Management Plans - To support the
remediation strategy, a comprehensive Environmental Management Plan is
required to be completed and submitted to the Certifying Authority for
concurrence prior to the issue of the Construction Certificate of the consent.
The plan is to include the requirements of:

¢ Soil and Erosion Management Plan

¢ Noise Control Plan

¢ Dust Control Plan

e Odour Control Plan

e Contingency measures for environmental incidents.
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3.0 - Prior To Works Commencing

The following conditions of consent shall be complied with prior to any works
commencing on the development site.

(1)

Stabilised Access Point - A Stabilised Access Point (SAP) incorporating a
truck shaker must be installed and maintained at the construction
ingress/egress location prior to the commencement of any work. The provision
of the SAP is to prevent dust, dirt and mud from being transported by vehicles
from the site. Ingress and egress of the site must be limited to this single access
point.

Soil Erosion and Sediment Control - Soil erosion and sediment controls must
be implemented prior to works commencing on the site.

Soil erosion and sediment control measures must be maintained during
construction works and must only be removed upon completion of the project
when all landscaping and disturbed surfaces have been stabilised (ie with site
turfing, paving or revegetation).

Where a soil erosion and sediment control plan (or details on a specific plan)
has been approved with the development consent, these measures must be
implemented in accordance with the approved plans. In situations where no
plans or details have been approved with the development consent, site soil
erosion and sediment controls must still be implemented where there is a risk of
pollution occurring.

Provide a stabilised entry/exit point. The access should be a minimum of 2.5m
wide and extend from the kerb to the building line. The access should consist of
aggregate at 30-40mm in size.

Vehicle access is to be controlled so as to prevent tracking of sediment onto
adjoining roadways, particularly during wet weather or when the site has been
affected by wet weather.

Licences - It is the responsibility of the applicant/land owner/site operator to
ensure that all relevant licences are obtained from all appropriate authorities in
accordance with relevant legislation requirements prior to the commencement
of remediation works.

4.0 - During Construction

The following conditions of consent shall be complied with during the construction
phase of the development.

(1)

Civil Engineering Inspections - Where Council has been nominated as the
Principal Certifying Authority (PCA), inspections by Council's Engineer are
required to be carried out at the following stages of construction:

a) prior to installation of sediment and erosion control measures;

b) prior to backfilling pipelines and subsoil drains;

C) prior to casting of pits and other concrete structures, including kerb and
gutter, roads, accessways, aprons, pathways and footways, vehicle
crossings, dish crossings and pathway steps;

(
(
(
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proof roller test of subgrade and sub-base;

roller test of completed pavement prior to placement of wearing course;
prior to backfilling public utility crossings in road reserves;

prior to placement of asphaltic concrete;

final inspection after all works are completed and "Work As Executed”
plans, including work on public land, have been submitted to Council.

—~ o~~~ —~
>SQ 0
o= _— =

Where Council is not nominated as the PCA, documentary evidence in the form
of Compliance Certificates stating that all work has been carried out in
accordance with Camden Council’'s Development Control Plan 2011 and
Engineering Specifications must be submitted to Council prior to the issue of
the Subdivision Certificate.

Contingency for Unexpected Finds - Should unexpected conditions be
encountered during demolition, remediation or construction phases of the
redevelopment the following general approach must be adopted:

(i) notify the Principal Representative (PR) of the occurrence;

(i) place a barricade around the affected are and cease work in that area;

(iii) notify the environmental consultant for the assessment of the severity of
the find in terms of the potential impact to human health and the
environment;

(iv) provision of advice from the Environmental Consultant to the PR and
site Auditor regarding the recommended course of action;

(v) obtain necessary approvals from the Site Auditor and Camden Council;

(vi) implementation of the agreed management / remedial strategy.

Location of Stockpiles - Stockpiles of soil material should not be located
on/near any drainage lines or easements, natural watercourses or water bodies,
footpath or roadway without first providing suitable protective measures
adequate to protect these water bodies. All stockpiles of contaminated
materials must be suitably covered to prevent dust and odour nuisance.
Stockpiling must only occur within the bounds of the defined site.

Offensive Noise, Dust, Odour, Vibration - Remediation work must not give
rise to offensive noise or give rise to dust, odour, vibration as defined in the
Protection of the Environment Operations Act 1997" when measured at the
property boundary.

Fill Material - Importation and/or placement of any fill material on the subject
site, a validation report and sampling location plan for such material must be
submitted to and approved by the Principal Certifying Authority.

The validation report and associated sampling location plan must:

(a) be prepared by a person with experience in the geotechnical aspects of
earthworks, and

(b) be endorsed by a practising engineer with Specific Area of Practice in
Subdivisional Geotechnics, and

(c) be prepared in accordance with:

For Virgin Excavated Natural Material (VENM):
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(i) the Department of Land and Water Conservation publication
"Site investigation for Urban Salinity", and

(i) the Department of Environment and Conservation -
Contaminated Sites Guidelines "Guidelines for the NSW Site
Auditor Scheme (Second Edition) - Soil Investigation Levels for
Urban Development Sites in NSW".

(d) confirm that the fill material:

(i) provides no unacceptable risk to human health and the
environment;
(i) is free of contaminants;

(iii) has had salinity characteristics identified in the report,
specifically the aggressiveness of salts to concrete and steel
(refer Department of Land and Water Conservation publication
"Site investigation for Urban Salinity");

(iv) is suitable for its intended purpose and land use; and

(V) has been lawfully obtained.

Sampling of VENM for salinity of fill volumes:

(e) less than 6000m®- 3 sampling locations,

() greater than 6000m?® - 3 sampling locations with 1 extra location for each
additional 2000m?® or part thereof.

For (e) and (f) a minimum of 1 sample from each sampling location must be
provided for assessment.

Sampling of VENM for Contamination and Salinity should be undertaken in
accordance with the following table:

Classification of Fill No of Samples Per Volume of Fill (m®)
Material Volume
Virgin Excavated Natural 1 1000
Material (see Note 1) or part thereof

Note 1: Where the volume of each fill classification is less than that required
above, a minimum of 2 separate samples from different locations
must be taken.

Proposed Works - All earthworks, infrastructure and landscaping on site must
be carried out in accordance with "Report on Salinity Investigation and
Management Plan- South Creek Riparian Corridor The Hermitage, Gledswood
Hills prepared by Douglas Partners project 34295.12 dated June 2012.

Construction Noise Levels - Noise levels emitted during remediation works
shall be restricted to comply with the construction noise control guidelines set
out in Chapter 171 of the NSW EPA's Environmental Noise Control Manual.
This manual recommends:

Construction period of 4 weeks and under:

This is the report submitted to the Ordinary Council held on 23 October 2012 - Page 26




The L10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background level by more
than 20 dB(A).

Construction period greater than 4 weeks:

The L10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background level by more
than 10 dB(A).

Removal of Waste Materials - Where there is a need to remove any identified
materials from the site that contain fill / rubbish / asbestos, this material will
need to be assessed in accordance with the NSW DECC Waste Classification
Guidelines (April 2008) (refer
www.environment.nsw.gov.au/waste/envguidins/index.htm). Once assessed,
the materials will be required to be disposed to a licensed waste facility suitable
for the classification of the waste with copies of tipping dockets supplied to
Council.

Compliance of Remediation Work - All remediation work must also comply
with the following requirements:

¢ Contaminated Land Management Act 1997;

e Department of Urban Affairs and Planning - Contaminated Land Planning
Guidelines 1998;

e SEPP55 - Remediation of Land,;

e Sydney Regional Plan No. 20 Hawkesbury Nepean River (No.2 -1997);
and,

e Camden Council's Adopted Policy for the Management of Contaminated
lands.

Bridge Balustrade Material — The steel balustrade over the bridge must be
constructed of galvanised material only.

Culvert Floor Finish — The rock and soil substrate on the culvert floor and rock
rip rap areas at both end of the culverts must be finished level and evenly to
Council’s satisfaction to allow access and cleaning using a machine. An access
point must be provided to facilitate the cleaning of silt and other waste materials
at this location to Council’s satisfaction.

5.0 - Subdivision Certificate

The following conditions of consent shall be complied with prior to the issue of a
Subdivision Certificate.

(1)

Maintenance Bond - A maintenance bond in the form of an unconditional bank
guarantee or cash bond, being 10% of the value of civil works must be lodged
with Council prior to the release of the Subdivision Certificate. This bond is to
cover the maintenance of civil works constructed during subdivision works and
any damage to existing roads, drainage lines, public reserves or other Council
property or works required as a result of work not in accordance with Council's
standards, and/or development consent conditions.
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The maintenance bond shall be for twelve (12) months or such longer period as
determined by Council’s engineer, and shall commence on the date of release
of the linen plan in the case of subdivision works or the date of the issue of the
Compliance Certificate in the case of development works.

Note 1: In accordance with Council's current Fees and Charges, an
administration fee for processing of bonds in the form of cash or bank
guarantees is applicable.

Note 2: It should be noted that Council will not refund/release the
maintenance bond unless a suitable replacement bond is submitted.

Value of Works - Prior to release of the Subdivision Certificate, the applicant
must submit itemised data and value of civil works for the inclusion in Council's
Asset Management System. The applicant can obtain from Council upon
request a template and requirements for asset data collection.

Services - Prior to the issue of any Subdivision Certificate, the following service
authority certificates/documents must be obtained and submitted to the
Principal Certifying Authority for inclusion in any Subdivision Certificate
application:

(a) a certificate pursuant to s.73 of the Sydney Water Act 1994 stating that
both water and sewerage facilities are available to each allotment.
Application for such a certificate must be made through an authorised
Water Servicing Co-ordinator;

(b) a Notification of Arrangements from Endeavour Energy; and

(c) written advice from an approved telecommunications service provider
(Telstra, Optus etc) stating that satisfactory arrangements have been
made for the provision of underground telephone plant within the
subdivision/development.

Subdivision Certificate Release - The issue of a Subdivision Certificate is not
to occur until the development can be connected to a public road.

Works as Executed Plan - Prior to the issue of any Subdivision Certificate, a
works-as-executed plan in both hard copy and electronic form (.dwg files or
equivalent) in accordance with Camden Council's current Engineering
Construction Specifications must be provided. Additionally, a Works as
Executed Plan that identifies the areas requiring remediation and the extent of
the works undertaken (that includes any encapsulation work) must be prepared
by a registered surveyor and be submitted to the Consent Authority (Camden
Council) with the final Site Validation Report.

Show Easements on the Plan of Subdivision - The developer must
acknowledge all existing easements on the final Plan of Subdivision.

Show Restrictions on the Plan of Subdivision - The developer must
acknowledge all existing restrictions on the use of the land on the final Plan of
Subdivision.

Plot Watercourses - The developer must chart the natural watercourse on the
subdivision.
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Section 88b Instrument - The developer must prepare a Section 88B
Instrument for approval by the Principal Certifying Authority which incorporates
all existing and proposed easements and restrictions as to user.

Burdened Lots to Be ldentified - Any lots subsequently identified during
construction of the subdivision as requiring restrictions must also be suitably
burdened.

Final Layer of Asphaltic Concrete - Prior to the issue of the Subdivision
Certificate the Final Layer of Asphaltic Concrete is to be installed on all
proposed public roads within this subdivision.

Site Validation Report — Prior to the issue of Subdivision Certificate, a
Validation Report incorporating a notice of completion must be submitted to the
Consent Authority. The requirements of clause 7.2.4 (a) - (d) and clause 9.1.1
of Council's adopted policy and clause 17 & 18 of SEPP 55 for the completed
remediation works. The notice/s or report/s must confirm that all
decontamination and remediation works have been carried out in accordance
with the remediation plan and must be submitted to the Consent Authority within
30 days following the completion of the works. The Validation Report must be
reviewed by an Officer of the Environmental Health Branch and be approved in
writing by the relevant Officer prior to the issue of the Construction Certificate
for bulk earthworks.

Site Audit Statement - At the conclusion of all remediation and prior to the
issue of a Subdivision Certificate, the applicant shall have all remediation work
and validation documentation reviewed by an independent NSW Site Auditor
accredited by the Environment Protection Authority under the Contaminated
Land management Act 1997. The auditor shall undertake a full site audit of the
works and documentation and provide a Site Audit Statement (SAS) that clearly
states if the land is suitable for the intended use. The SAS must be submitted to
the Consent Authority (Camden Council) within 30 days following the
completion of the remediation and Bulk earthworks.

Note: Where the SAS is subject to conditions that require ongoing review by
the Auditor or Council, these need to be discussed with Council’s
Environmental Health Branch before the SAS is issued.

Installation of Street Trees and Their Protective Guards and Bollards

(a) All street trees are to have well constructed tree guard protection installed.
A minimum requirement is the installation of at least 3 bollards per street
tree. The bollards are to be installed approximately 1m from the main stem
of the tree. The bollards are to be sourced in minimum 1.8m length, which
will allow for 1.2m above ground exposure and .6m buried support. The
bollards are to be timber (or other acceptable composite material) and a
minimum 150mm x 150mm width. Timber bollards are to be a durability
minimum of H4 CCA.

(b) All street trees are to have root barrier installation to the kerb.

(c) Prior to the issue of the Occupation Certificate, any nature strip street
trees, their tree guards, protective bollards, garden bed surrounds or root
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barrier installation which are disturbed, relocated, removed, or damaged
must be successfully restored.

Any repairs, relocations, installations or replacements needed to the street
trees, bollards, garden bed surrounds, tree guards or existing root guard
barriers, are to be completed with the same type, species, plant maturity,
materials and initial installation standards and the works and successful
establishment of the trees carried out prior to the issue of a Subdivision
Certificate.

Street Trees, Their Tree Root Barrier Guards, Protective Guards and
Bollards - During any earthworks and development works relating to this
Consent, the Applicant is advised:

(a)

that any nature strip street trees, their tree guards, protective bollards,
garden bed surrounds or root barrier installation which are disturbed,
relocated, removed, or damaged must be successfully restored at the time
the damage or disturbance occurred;

any repairs, relocations, reinstallations or replacements needed to the
street trees, bollards, garden bed surrounds, tree guards or existing root
guard barriers are to be completed with the same type, species, plant
maturity, materials and initial installation standards, and the works and
successful establishment of the trees carried out prior to the issue of a
Subdivision Certificate.

Culvert Floor and Rock Rip Rap Areas — The rock rip rap area and culvert
floor must be cleaned at the end of the maintenance period prior to dedication
to Council.

END OF CONDITIONS

RECOMMENDED

That Council approve Development Application 578/2012 for the construction of
a road crossing over South Creek including remediation, engineering works,
rehabilitation works, drainage, landscaping and associated site works at 810
Camden Valley Way, Gledswood Hills, subject to the conditions listed above.

ATTACHMENTS

1.
2.

Proposed plans
Indicative Layout Plan (ILP)

3. Submission - Supporting Document
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Proposed plans
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ORDINARY COUNCIL
ORDO02

SUBJECT: OUTCOME OF LAND AND ENVIRONMENT COURT PROCEEDINGS
FOR THE RETENTION OF AN EXISTING SINGLE STOREY DWELLING
AS A SECONDARY DWELLING AT NO 955 (LOT 10, DP27602)
CAMDEN VALLEY WAY, CATHERINE FIELD

FROM: Director, Development and Health

BINDER: DA498/2012

APPLICATION NO: 498/2012

PROPOSAL.: Retention of an existing single storey dwelling as a
secondary dwelling

PROPERTY ADDRESS: 955 Camden Valley Way, Catherine Field

PROPERTY DESCRIPTION: Lot 10, DP 27602

ZONING: RU4 Primary Production Small Lots

OWNER: E Rafailidis & K Rafailidis

PURPOSE OF REPORT

The purpose of this report is to advise Council of the outcome of Land and
Environment Court (LEC) proceedings, Camden Council v Rafailidis (NSW) LEC 51,
LEC 125 and LEC 217 and the legal costs incurred by Council associated with these
proceedings.

BACKGROUND

By a notice of determination dated 22 October 2008, Council approved Development
Application (DA) 701/2008 which proposed the erection of a new two storey dwelling at
955 Camden Valley Way, Catherine Field.

The development consent included conditions that required the lodgement of a
separate DA for the demolition of the existing single storey fibro dwelling and the
demolition of that dwelling to occur within 28 days of the completion of the new
dwelling. These conditions were not satisfied, the new dwelling was occupied and the
existing single storey dwelling remained on site.

Council undertook enforcement action by way of issuing orders requiring compliance
with the conditions of consent, however these orders were not complied with.

This matter was reported to Council on 19 April 2011, where Council resolved:

‘that the matter be referred to Council's Solicitors to commence legal
proceedings against Efrem and Koula Rafailidis of No 955 (Lot 10 DP 27602)
Camden Valley Way, Catherine Field, for the offences of carrying out a
development non-compliant with conditions of Development Consent and
development that is prohibited under Camden LEP 2010.”
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MAIN REPORT

In accordance with Council’s resolution, the matter was referred to Council’s solicitor
and Class 4 legal proceedings were commenced in the Land and Environment Court.

In March 2012, the Court found in favour of Council and made a Court Order that
required within 90 days that the dwelling be demolished or DA consent be obtained to
allow the dwelling to remain in some form or another. Council was awarded costs in
these proceedings.

In May 2012, a DA (DA498/2012) was lodged with Council seeking to retain the
dwelling on the site as a ‘secondary dwelling’. The DA was refused as the dwelling
failed to satisfy the requirements for a ‘secondary dwelling’ under Camden LEP 2010,
with the primary issue being that the dwelling was too large to be supported as a
secondary dwelling.

The applicant lodged an appeal in the Land and Environment Court against the refusal
of the DA. During the Court appeal, the applicant agreed to modify the dwelling
(including partial demolition) to comply with the size requirements under Camden LEP
2010 for a secondary dwelling and therefore address the reasons for refusal. The Court
subsequently granted consent for the secondary dwelling subject to these
modifications.

In July 2012, Council sought that the Court impose a time frame for the required works
to be completed. The Court has ordered that the required demolition and modification
works be completed by 4 July 2013. The Court also ordered that the owners pay
Council’s costs in these proceedings.

Council staff will monitor the site to confirm that the Court Order is complied with by 4
July 2013.

A copy of the Court judgements is provided in the supporting documents to the
Business Paper.

LEGAL COSTS

The legal costs incurred by Council in these proceedings to date are $69,132. The
Court has ordered the owners pay Council’s costs in respect to some of these
proceedings. The amount to be paid by the owners is still being negotiated.

RECOMMENDED

That Council receive and note this information.

ATTACHMENTS

1. Court Judgement No 1 - Supporting Document
2. Court Judgement No 2 - Supporting Document
3. Court Judgement No 3 - Supporting Document
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SUBJECT: STAGED SUBDIVISION (2 STAGES) TO CREATE A TOTAL OF 32
RESIDENTIAL LOTS, 1 RESIDUE LOT, 1 RIPARIAN CORRIDOR LOT
AND CONSTRUCTION OF ROADS, DRAINAGE, LANDSCAPING AND
ASSOCIATED SITE WORKS, 65 HILDER STREET, ELDERSLIE

FROM: Director, Development and Health

BINDER: Development Applications 2011 - DA1387/2011

APPLICATION NO: 1387/2011

PROPOSAL.: Staged subdivision to create a total of 32 residential
lots, 1 residue Ilot, 1 riparian corridor lot and
construction of roads, drainage, landscaping and
associated site works

PROPERTY ADDRESS: 65 Hilder Street, Elderslie

PROPERTY DESCRIPTION: Lot 1, DP 612821

ZONING: R1 General Residential

OWNER: Corfield Developments

APPLICANT: Saxons Property Group C/- Corfield Developments

PURPOSE OF REPORT

The purpose of this report is to seek Council's determination of a development
application (DA) for a staged subdivision of land to create a total of 32 residential lots, 1
residue lot, 1 riparian corridor lot and construction of roads, drainage, landscaping and
associated site works at 65 Hilder Street, Elderslie.

The DA is referred to Council for determination in accordance with its delegations due
to unresolved issues in submissions received from the public and a variation to
Camden Development Control Plan 2011.

SUMMARY OF RECOMMENDATION

That Council determine DA 1387/2011 for a staged subdivision of land to create a total
of 32 residential lots, 1 residue lot and 1 riparian corridor lot, and construction of roads,
drainage, landscaping and associated site works, pursuant to Section 80 of the
Environmental Planning and Assessment Act 1979 by granting of consent subject to
conditions contained in this report.

EXECUTIVE SUMMARY

Council previously considered this DA for subdivision, (which formerly sought consent
for a total of 34 lots) at the Ordinary Meeting held on 9 October 2012. A copy of the
previous assessment report is included as Attachment 2.

At this meeting Councillors resolved that:

i. Council defer this item until the next Council meeting on 23 October 2012; and
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ii. Before that time, Council officers attempt to speak to the developers to negotiate
the removal of the following two lots, lot 8 and lot 19, and any other subsequent
items that are raised as a result of this negotiation.

Following the meeting held on 9 October 2012, Council officers met with the land
owner in accordance with the above resolution. The application has since been
amended to include the deletion of lots 8 and 19 and the associated rearrangement of
surrounding lot boundaries and renumbering of lots. This has resulted in a reduction of
2 lots to create an overall total of 32 lots, as requested by Council.

The amended plans are listed as Figures 1 and 2 below and provided as Attachment
1.

FIGURE 1: STAGE 1
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FIGURE 2: STAGE 2

ASSESSMENT

The modified plans have been assessed against Camden Development Control Plan
2011 (DCP). All of the lots remain compliant with the DCPs minimum lot size and lot
width controls, however the proposal still contains one variation to the average lot size
required by the Elderslie Master Plan.

The Master Plan requires lots in “Area 3” to have an average lot size of 525m®. The
previous proposal containing 34 lots had an average lot size of 481m?, which Council
officers previously supported for the reasons listed in the assessment report included
as Attachment 2.

The modified plans submitted following the Council resolution result in an average lot
size of 511m?, which is closer to the average lot size of 525m? required.

Based on the assessment, it is recommended that the DA be approved subject to the
conditions contained in the previous Council report, included as Attachment 2. It is
noted that some of the draft conditions of consent referencing the previous plans and
the Section 94 contributions are required to be modified to reflect the current plans and
amended lot yield.
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CONCLUSION

The DA has been assessed in accordance with Section 79C(1) of the Environmental
Planning and Assessment Act 1979 and all relevant instruments, plans and policies.
Accordingly, DA 1387/2011 is recommended for approval subject to the conditions
listed in this report.

RECOMMENDED

That Council approve Development Application 1387/2011 for a staged
subdivision of land (2 stages) to create a total of 32 residential lots, 1 residue lot
and 1 riparian corridor lot, and construction for roads, drainage, landscaping and
associated site works at No 65 (Lot 1, DP 612821) Hilder Street, Elderslie, subject
to the conditions contained in Attachment 2, and modified as required under
delegation to reflect the current plans in Attachment 1.

ATTACHMENTS

1. Amended plans

2. Previous Report of 9 October 2012

3. Submissions - Supporting Document

4. Addresses of Submissions - Supporting Document
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SUBJECT: COMPANION ANIMAL MICROCHIPPING DAYS
FROM: Director, Development and Health
BINDER: E&H/Animals/Law & Enforcement/Companion Animals Act

PURPOSE OF REPORT

The purpose of this report is for Council to consider a program to enhance community
awareness and compliance in relation to the implantation of microchips in companion
animals.

The intended outcome of this program is increased awareness within the community
about responsible pet ownership which will assist in facilitating lower animal euthanasia
rates.

BACKGROUND

During 2011, in conjunction with Renbury Animal Shelter and the Camden Advertiser,
Council ran a 12 month program titled ‘Adopt a Pet’ which saw the retention of
impounded but unclaimed companion animals for an additional six days after the
mandatory holding period. Each week photographs of selected animals were placed in
the local newspaper with the hope that they would be reclaimed by their owner, sold or
rescued for adoption.

On 26 June 2012, Council considered a report on the success of the ‘Adopt a Pet’ trial
program and decided as follows:

That Council:

I discontinue the ‘Adopt a Pet’ trial program, and

fi. commit $15,000 in the 2012/2013 budget to enable a microchipping
program to be conducted, subject to a further report to Council on the
details of the program.

The Companion Animals Act 1998 is the relevant legislation for the effective and
responsible care and management of companion animals. The Act requires that
companion animals be identified by way of microchip by 12 weeks of age and
registered by 6 months of age.

The primary benefit of microchipping is that if an animal becomes lost then Council’s
rangers and veterinary practitioners can scan the animal and identify the owner,
therefore quickly reuniting an animal with its owner.

MAIN REPORT

Unfortunately many animals are not identified and end up in Council pounds and get
euthanised. Compared to other areas, Camden Council has a low euthanasia rate for
dogs. Cats on the other hand have a higher euthanasia rate, probably due to the nature
of cats in that they are more likely to wander and many are not microchipped.
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Government and non-government organisations recognise the identification of
companion animals as an effective method of raising community awareness of
responsible pet ownership. In turn, this leads to higher levels of desexing of animals,
therefore reducing unwanted litters.

As Council has not held an event before, it is difficult to predict the number of animals
that may attend a free microchipping event.

It is considered that a microchipping event would be best held on weekends to enable
as many people as possible to attend. It is envisaged that free microchipping be made
available to Camden residents (and not animal breeders) for three hours on a weekend
with separate days for dogs and cats.

Part of the program should include educating owners on the legal requirements to
register animals and on the benefits of desexing animals. As mentioned above,
companion animals are required to be microchipped by 12 weeks of age and registered
by 6 months. The gap between microchipping and registration is to allow the animal to
mature before desexing. The legislation provides financial benefit for the desexing of
an animal prior to registration. The desexing of animals is an inherent part of the
responsible pet ownership message and that can be promoted at microchipping
events.

EXPRESSION OF INTEREST

Eleven veterinary clinics operating in the Camden LGA, Sydney University Farms and
Renbury Animal Shelter were invited to submit an expression of interest to undertake a
microchipping program on behalf of Council. Responses were received from three
businesses.

A table summarising the submissions is provided in the supporting documents.

The attendance of a veterinary practitioner at microchipping events is preferable as an
animal’s welfare or resultant health issues can be managed by the vet and not Council.

In consideration of the above and the submissions received, it is recommended that
Council engage Macarthur Veterinary Clinic for a period of 12 months to provide the
microchipping program.

It is estimated that a microchipping event will involve the following costs:

e $150 plus $10 per animal that is microchipped;

e advertising - the estimated cost of a quarter page advertisement in two local
newspapers is $1,242 for two weeks;

¢ ancillary costs, ie $200 tent hire, depending on where the event is held.

Total predictable costs would therefore be $1,592 plus $10 per animal in attendance.

To ensure that the service be made available to as many residents across the LGA,
events could be arranged during the year at various locations, such as:

Leppington Community Hall
Elderslie off leash area
Harrington Park Community Hall
Paws in the Park 2013;

o O O O
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o Currans Hill Jack Nash Reserve
o Attendance at Veterinary Clinic on pre-arranged days.

As this is a new program for Council, a report can be brought back to Council in 12
months on the success of the program.

CONCLUSION

Free microchipping days are primarily focussed towards people who have not been
aware of the benefits and the legal requirements of microchipping as well as those
people who have not been able to afford to have their animal microchipped.

The cost of holding a three hour event, including advertising, will be in the order of
$1,592 plus $10 per animal presented on the day. It is proposed that this event
proceed and that the program be further refined as required to ensure that the
maximum number of animals are microchipped within the $15,000 budget allocation.

RECOMMENDED

That Council:

i. conduct microchipping events at dates and locations to be confirmed; and

ii. engage Macarthur Veterinary Clinic for a period of 12 months on the basis of
their submission dated 16 August 2012.

ATTACHMENTS

1. Table of submissions - Supporting Document
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SUBJECT: CAMDEN DCP AMENDMENTS - SECTION C9 HARRINGTON GROVE
FROM: Director Governance
BINDER: Planning Proposals - Amendment 8

PURPOSE OF REPORT

The purpose of this report is to provide feedback to Council on the public exhibition and
re-exhibition of the draft amendments for Section C9 (Harrington Grove) of the Camden
DCP2009.

BACKGROUND

At its meeting of 10 April 2012 Council resolved to adopt the Harrington Grove
Planning Proposal (Amendment 8) and prepare and exhibit a DCP to reflect changes
made as a result of the Planning Proposal.

Amendments to Section C9 (Harrington Grove) of the Camden DCP 2009 have been
prepared to reflect these changes and were publicly exhibited from 13 June 2012 to 11
July 2012.

Due to an omission of an amendment to one of the controls, the DCP amendments

have been re-exhibited. The re-exhibition was from 5 September 2012 to 2 October
2012.

MAIN REPORT

A draft Planning Proposal for Harrington Grove (Amendment 8) was sent to the DPI on
19 April 2012 for the plan to be made. The plan is expected to be gazetted in the next
few weeks. As a result of the Planning Proposal, changes to Section C9 of the Camden
DCP 2009 were exhibited. These changes included:

Removal of reference to Precinct O being an equestrian precinct;

Rewording of objectives of Precinct O to reflect a broader range of lot sizes;
Changes to various maps to reflect the changes to Precinct J;

Removal of reference to very large lots in Precinct J; and

Addition of a control for Precinct | to require a covenant to be placed on lots.
The covenant should include: retaining of significant vegetation; revegetation of
the northern boundary of each property; and provide that rural type fencing is
required for the northern boundary.

Public Exhibition

The public exhibition of the draft amendments to Section C9 of the Camden DCP 2010
was undertaken from 13 June 2012 to 11 July 2012. The exhibition material was
displayed at Narellan and Camden Administration Centres and Libraries and on
Council’s website. A notice of exhibition was also placed in the local paper on 13 June
2012 and 27 June 2012.
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During the 28 day public exhibition period of the proposed amendments to Section C9
(Harrington Grove) of the Camden DCP 2009, no public submissions were received
addressing the exhibited amendments. However a submission was received on behalf
of the developer of Harrington Grove.

Submission to Exhibition

The submission received by DPS (Consultant Planners for the developer of Harrington
Grove) is proposing further minor changes to the DCP. These include:

e Updated Harrington Grove DCP maps to include revised lot layouts for Precinct
F and G as a result of a Planning Proposal.

e A change to Control 8(c) in C9.4 ‘Pedestrian and Cycle Network’. The
amended control will read as:

‘Pedestrian and cycle share paths are to be provided in accordance with
AustRoads Part 14 and locations are shown in Figure C35. These locations
are indicative and subject to further detailed survey work and discussions
with Council’.

e Changes to the Precinct Setback Table D11 in Part D, Section 2.3.4 of the
DCP. Currently the table includes setbacks for Precincts A, B, C, D, E, H and K
only. The amendment seeks to include setback provisions for Precincts F, G, |,
J, L, MandO.

The revised maps will better reflect the changes resulting from the Planning Proposal.
The revised control indicating the pedestrian and cycle paths location is indicative only
and will help ensure that a DCP amendment is not required every time detailed survey
work is undertaken for sections of the pathways. An amendment to Section D2.3.4
regarding setbacks provides setbacks for the new precincts that are consistent with the
constructed areas of Harrington Grove. It is considered that these changes are minor in
nature and will not require further exhibition and therefore should be supported.

Public re-exhibition

The initial report to Council outlining the amendments to the DCP included a new
control for C9.14.9 of the DCP. This control was not taken over into the exhibition
version of the draft DCP. Due to this omission the draft DCP was re-exhibited. The re-
exhibition of the draft DCP was from 5 September to 2 October 2012 at Council’s
Administration Centres, libraries and website and a notice was placed in the local
paper.

During the 28 day re-exhibition of the draft DCP an additional submission was received
from DPS (Consultant Planners for Harrington Grove). This submission proposed a
change to the new control i.e. control 10 in C9.14.9. The change is as follows:

Original amendment to C9.14.9 (Control 10):

A covenant is to be placed on lots requiring: the retention of significant vegetation;
revegetation of the northern boundary of each property; and provision of rural type
fencing on the northern boundary.

Proposed amendment to C9.14.9 (Control 10):

A covenant is to be placed on residential allotments with rear yards fronting Cobbitty
Road requiring: the retention of vegetation of high significance; revegetation of the
northern boundary of each property; and provision of rural fencing on the northern
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boundary. The alternative to this requirement is to provide a strip (minimum 4m width)
of land containing high quality landscaping between the Cobbitty Road reserve and the
residential subdivision, which aims to preserve the existing mature trees within the
Cobbitty Road reserve.

The proposed revision to C9.14.9 by the addition of a new control provides a good
outcome in terms of landscaping between residential lots and Cobbitty Road reserve
and those lots that back onto Cobbitty Road Reserve.

The amendments proposed in the submission to the exhibition and the submission to
the re-exhibition have been incorporated into the draft DCP Sections 9 and 10 and are
provided in Attachment 1 to this report.

A DCP cannot be in force if the relevant Planning Proposal is not gazetted. Legal
advice has been sought as to the best way to overcome legislative timing requirements
for notifying the DCP. It is advised that Council can endorse the amendments and then
delegate the decision to the General Manager to adopt the DCP following the gazettal
of the Planning Proposal, which is anticipated within the next two months. Once the
DCP amendment is adopted it can then be notified in the newspaper, at which time it
will come into force.

CONCLUSION

The exhibited amendments will help ensure that the Planning Proposal changes are
reflected in Camden’s DCP. The post exhibition amendments will also ensure the
Planning Proposal changes are reflected in Camden’s DCP, and that changes to the
pedestrian and cycle paths location can occur when needed, that a good landscape
outcome between residential lots and the Cobbitty Road Reserve is achieved and that
the development is delivered in a consistent way. Because of the minor nature of the
post exhibition amendments it is considered that further exhibition is not required.

RECOMMENDED

That Council:

i. endorse but not formally approve the amendments to the DCP as outlined in
this report subject to the LEP being gazetted; and

ii. delegate to the General Manager the function of formally approving and
publicly notifying the approval of the DCP in accordance with Clause 21 of
the EPA Regulation once the Council has accurate knowledge of when the
LEP will commence.

ATTACHMENTS

1. Draft DCP Post Exhibition Amendments
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SUBJECT: WORKS IN KIND POLICY
FROM: Director Governance
BINDER: Works In Kind Agreements

PURPOSE OF REPORT

This report outlines the proposed policy framework to facilitate transparency, probity
and efficiency in Council’s process for entering Works In Kind Agreements.

BACKGROUND

Under section 94 of the Environmental Planning and Assessment Act 1979, Council
has the power to require monetary contributions towards the provision of services and
facilities. Council charges section 94 contributions through conditions of consent and in
accordance with the adopted Contribution Plans. Camden’s Contribution Plans contain
a Schedule of Works, which identifies the infrastructure to be provided and includes an
estimate of the cost.

In some instances, a developer may seek to construct public infrastructure and/or
dedicate land identified in Council’'s Section 94 Contributions plans in lieu of making a
monetary contribution. If agreed to, the developer enters into a legally binding contract
to deliver these items. This agreement is called a Works in Kind Agreement.

MAIN REPORT

The Policy is consistent with the relevant provisions of the Environmental Planning and
Assessment Act, works in kind provisions contained in Section 94 Contributions Plans
and legal advice received by Council on Works in Kind Agreements.

1. The Policy Aims to:

e Qutline the procedures for the approval of a Works in Kind Agreement;

e Describe significant policy statements that should be read and understood by
developers prior to making an application to enter a Works in Kind Agreement
with Council.

e Identify the information required by Council from developers seeking to enter a
Works in Kind Agreement;

e Ensure all Works in Kind Agreements conform to a standard legal template
prepared by Council’s legal representatives; and

e Qutline the criteria for Council to assess and determine whether it will enter into
a Works in Kind Agreement.

This draft Works In Kind Policy as included in Attachment 1 to this report will
formally communicate Council’s policy position in regards to the negotiation of Works in
Kind Agreements. The Policy will create a policy framework to facilitate transparency,
probity and efficiency in Council’s process for entering Works In Kind Agreements.
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The Policy deals with the following aspects of Works in Kind Agreements:

When is a Works in Kind Agreement required?

What is the process for obtaining approval to provide works in kind?
What information is required in the written application?

How will Council assess a proposal to accept a works in kind?

What are the responsibilities of the developer and Council?

How will the value of land/works be assessed and offset against requirements
to make development contributions?

What security arrangements will be required for the works in kind?
Ownership of works provided by Works in Kind Agreements
Payment of legal costs.

Treatment of surplus value from previous Works in Kind Agreements.

The Policy contains detailed assessment criteria which Council officers will take into
account when negotiating Works in Kind Agreements. Notwithstanding this, the Policy
does not limit or fetter Council’s discretion to enter or not enter into a Works in Kind
Agreement.

This policy has been written in consultation with stakeholders and it is anticipated that
the adoption of this Works in Kind Policy will increase transparency and efficiency by
providing all stakeholders with consistent advice to be read and understood prior to
entering a Works in Kind Agreement. Adoption of this Policy will result in the timely
processing of draft Works in Kind Agreements that are fully consistent with Council’s
Draft Works in Kind Policy and Works in Kind Agreement Template as included in
Attachment 2 to this report.

2. Section 55 of the Local Government Act 1993

This report seeks to resolve by Council resolution not to tender in accordance with
Section 55(3) of the Local Government Act 1993 for entry into any proposed Works-in-
Kind Agreement as it considers that a satisfactory result would not be achieved by
inviting tenders because of extenuating circumstances and the unavailability of
competitive or reliable tenders for the reason that the developer would be the only
person required to pay the monetary contributions as it is the only person entitled to act
on the development consent, and is therefore the only person who would be interested
in entering into the Works-in-Kind Agreement.

3. Works in Kind Agreement Template

Council in conjunction with its legal representatives, created a template to facilitate
drafting of Works in Kind Agreements by Council. The Draft Works in Kind Agreement
Template (Agreement Template) is included as Attachment 2 to this report. The
Agreement Template contains a number of standard legal clauses which strongly
interrelates with the Works in Kind Policy.

To date, Council has negotiated a significant number of Works in Kind Agreements that
have reflected the changing Developer Contributions environment and the typical
Works in Kind negotiations that have occurred in recent years. This template is now
considered the model template to use going forward.

4. Delegation to sign Works in Kind Agreements

This is the report submitted to the Ordinary Council held on 23 October 2012 - Page 143

ORDO06



ORDO06

The Works in Kind Policy will effectively provide Council officers with the necessary
policy framework to negotiate works in kind agreements. All Works in Kind
Agreements recommended for approval by stafffmanagement where fully consistent
with the Works in Kind Policy and the relevant contribution plans shall be signed by the
General Manager.

CONCLUSION

Adopting the Works in Kind Policy and Template will increase transparency and
efficiency throughout the negotiation and monitoring of Works in Kind Agreements.

RECOMMENDED

That Council:

i. adopt the Works in Kind Policy as included in Attachment 1 to this report;

ii. adopt the Works in Kind Agreement Template as included in Attachment 2 to
this report;

iiil. authorise delegation to the General Manager to sign Works in Kind
Agreements that are fully consistent with the Works in Kind Policy and
Template;

iv. advertise adoption of the Works in Kind Policy and Agreement Template on
Council’s website and in a local hewspaper; and

v. under Section 55(3)(i) of the Local Government Act 1993 Council resolves not
to call for tenders for Works in Kind Agreements because of extenuating
circumstances, and/or the unavailability of competitive or reliable tenderers
and that a satisfactory result would not be achieved by inviting tenders.

ATTACHMENTS

1. Works in Kind Policy
2. WIK Agreement Template
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Works In Kind
POLICY
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Works In Kind Agreements

DIVISION: GOVERNANCE

FILE / BINDER: Development Contributions/Works in Kind Agreements
OBJECTIVE:

To provide a framework for Works In Kind Agreements that includes:

. procedures for making an application and entering into a Works In Kind
Agreement; and
. how Council will assess and determine whether it will enter into a Works In

Kind Agreement.
BACKGROUND:

Under the provisions of the Environmental Planning and Assessment Act 1979,
Council has the power to require development contributions toward the cost of
providing services and facilities to meet the demand generated by the development.
Council has a number of contributions plans that require contributions toward the
provision of open space, recreation facilities, community facilities, roads, drainage
and other community infrastructure.

In some instances, a developer may seek to construct public infrastructure in lieu of
making a monetary contribution. This is known as ‘works-in-kind’.

Works In Kind Agreements provide opportunities for developers to deliver
infrastructure for the community much earlier than Council would often be able to
achieve, as they are already constructing works on site. By constructing works,
developers can offset the development contributions they would otherwise be
required to pay to Council.

POLICY STATEMENT:

The Council has sole discretion to decide whether it will accept works-in-kind in lieu
of monetary contributions toward the provision of community infrastructure. Where
the Council agrees to accept the provision of works-in-kind, they must be the subject
of a formal Works In Kind Agreement. This Agreement is a legally binding contract
that is entered into by both developer and Council. The Agreement must be entered
into prior to commencing work.

This policy shall not limit or fetter Council’s statutory discretion or duty in determining
development applications under the Environmental Planning and Assessment Act.
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RELEVANT LEGISLATION: Environmental Planning and Assessment
Act, 1979

RELATED POLICIES: No

SUSTAINABILITY ELEMENT: No

STAFF TRAINING REQUIRED?  No
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What is this Policy about?

Under the provisions of the Environmental Planning and Assessment Act 1979,
Council has the power to require development contributions toward the cost of
providing services and facilities to meet the demand generated by the development.
In order to require development contributions, Council must have a Contributions
Plan in place which authorising contributions to be imposed as a condition of
development consent. Council has a number of contributions plans that require
contributions toward the provision of open space, recreation facilities, community
facilities, roads, drainage and other community infrastructure.

A Contributions Plan contains a Schedule of Works, which identifies the infrastructure
to be provided and includes an estimate of the cost. The cost of providing the
infrastructure is then shared across an area or type of development. For Council to
levy a contribution, it must impose a condition of consent on the development
requiring the development contributions. These contributions may be satisfied by the
payment of money, the dedication of land free of cost, or both.

In accordance with section 94(5)(b) of the Environmental Planning and Assessment
Act, 1979 (the Act), Council may accept the provision of a material public benefit
(other than land or money) in full or part satisfaction of a condition of consent
requiring development contributions. The most common form of a ‘material public
benefit’ is the construction of works that have been identified in the Schedule of
Works in the Contributions Plan this is known as ‘works-in-kind'.

Council is ultimately responsible for these facilities and therefore needs to approve
the proposed works before the developer commences any works and must ensure
the works are carried out appropriately. This policy establishes what the developer
needs to do if they want to carry out works-in-kind and their expectations throughout
the process.

It is entirely at Council’s discretion whether it will accept the provision of works-in-
kind, instead of a monetary contribution. Where Council does agree to accept works-
in-kind, they must be the subject of a formal “Works In Kind Agreement” entered into
by both the developer and the Council prior to commencement of works. The
Agreement is a legally binding contract. The purpose of this policy is to provide a
framework for establishing when and how Council will enter into Works In Kind
Agreements.

For the purposes of satisfying the tendering requirements under Section 55 of the
Local Government Act 1993, in making this Policy, Council has resolved that it will
not invite tenders in respect of Works In Kind Agreements or Voluntary Planning
Agreements on the grounds that a satisfactory result will not be achieved due to the
unavailability of competitive tenderers in accordance with the provisions of S55(3) of
the Act.

2. What other Council documents does this relate to?

This policy should be read in conjunction with the relevant adopted Section 94
Development Contributions Plan the Council Works-in-Kind Template, the
Development Application conditions of consent and Camden Council Engineering
Design Specification
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3. Application

This policy applies to all requests to carry out works-in-kind in full or part satisfaction
of conditions of consent requiring development contributions to be made to Council.

4. Definitions

Attributable cost means the estimated cost for each item in the works
schedules of the relevant Contributions Plan, which may differ from the final
actual cost of the item. It will be the value used in determining the amount of
any offset of monetary contributions as a result of any works-in-kind proposal.

Bank guarantee means an irrevocable and unconditional undertaking without
any expiry or end date in favour of the Council to pay an amount or amounts of
money to the Council on demand issued by an Australian bank, non-bank-
financial institution, or insurance company subject to prudential supervision
by the Australian Prudential Regulatory Authority and has a credit rating of "A"
or above (as assessed by Standard and Poors) or "A2" or above (as assessed
by Moody’s Investors Service) or "A" or above (as assessed by FitchRatings)

Consent means a development consent issued for a development application.

Contributions Plan is a document that has been publicly exhibited and adopted by
the Council pursuant to section 94EA of the Environmental Planning and Assessment
Act.

Council means The Council of Camden.

Defects Liability Period means the period agreed to in relation to the Works
where council may give the developer a rectification notice stating the works to
be rectified at the developers cost

Development contribution means a contribution referred to in section 94 of the
EP&A Act.

Development Contributions Management Committee (DCMC) means an internal
Council committee comprised of management and specialist staff representing
strategic planning, development assessment, finance and capital works
sections. The committee meets on a regular basis to manage the development
contributions system. Committee meetings are closed to the public and
decisions are made by consensus. Committee meeting minutes, decisions and
recommendations in relation to works in kind agreements are communicated
directly to the applicant who makes a written application to enter a works in
kind agreement.

EP&A Act means the Environmental Planning and Assessment Act 1979.

EPA Regulation means the Environmental Planning and Assessment Regulation
2000.

Hand-Over Date means a date no later that date specified in a works-in-kind-
agreement in which the developer will handover the works to council.

LGA means local government area.

Land Contribution means the area of land to be dedicated to Council in full or part
satisfaction of conditions of consent requiring development contributions to be made
to Council.
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Material Public Benefit (MPB) A MPB can consist of either a works-in-kind or the
provision of certain public amenities or services that are not scheduled within a
contributions plan in lieu of the part or full payment of either a monetary contribution
or the dedication of land that is required as a condition of development consent.

Works-in-kind (WIK) means the undertaking of a work or provision of a facility
by an applicant which is already nominated in the works schedule of a
contributions plan.

5. When is a works-in-kind application required?

If a developer would like to undertake works that are identified in a Contributions Plan
in either full or part satisfaction of conditions of consent requiring development
contributions to be made to Council then the developer will need agreement from
Council that it will accept the provision of the works-in-kind. Also, if a developer
would like Council to consider dedication of land identified in a Section 94
Contributions Plan as either full or part satisfaction of conditions of consent requiring
development contributions to be made.

This will take the form of a formal Works In Kind Agreement that is entered into by
both Council and the developer and is a legal contract relating to the works. This
Agreement must be entered into before any works commence. To gain agreement
from Council that it will accept the provision of works-in-kind, the developer will need
to make a request in writing.

NOTE: Agreement to allow a developer to provide works-in-kind in full or part
satisfaction of development contribution requirements is solely at Council’s
discretion. This Works in Kind Agreements policy is intended as a guide only. The
applicant should not assume that compliance with the requirements in the policy will
automatically give them approval.

6. What is the process for obtaining approval to provide works-in-kind?

Step 1 — Initial Discussions with Council’s Section 94 Planner

Prior to applying for Council’s approval, an appointment should be made to discuss
the Council’'s requirements in relation to the proposed works. This will include a
discussion of the ‘attributable cost’ of the land/works (i.e. the amount of ‘credit’ for the
works). Please contact Council’s Section 94 Planner to schedule a meeting.

These discussions should occur as early as possible and in the case of land
subdivision, certainly well before time constraints are likely to impact on the ability for
Council to issue a prompt Subdivision Certificate.

Step 2 — Written Application

The applicant must write to Council advising of its desire to undertake the land
dedication/works that are identified in a Contributions Plan and request approval to
enter into a Works In Kind Agreement. The applicant should do this as soon as they
have received their development consent. The information provided should explain
details of the works involved, its location and estimated costs in the form of detailed

This is the report submitted to the Ordinary Council held on 23 October 2012 - Page 151

ORDO06

Attachment 1



ORDO06

Attachment 1

Attachment 1 Works in Kind Policy

quotations (refer to Section 7 — What information is required in the written
application?).

NOTE: The applicant should lodge the written application as early as possible to
allow sufficient time for Council to assess the application without impacting on the
applicant’s development schedule. Failure to meet these timeframes may result in
delays to the development. Delays in development are not a relevant factor in
considering any application.

Step 3 — Council considers your application

Upon receipt, Council will assess the information the applicant has provided against
the provisions criteria outlined in part ‘8 — How will Council assess a proposal to
accept works-in-kind?’. This may include referral to the Development Contributions
Management Committee for consideration. In some circumstances, referral to the
elected Councillors may be required. Council will then determine whether or not it is
prepared to support the proposal and enter into a Works in Kind Agreement with the
applicant.

Step 4 — Determination

Council (Development Contributions Management Committee under delegation) will
advise the applicant whether or not it will accept the provision of works-in-kind.
Where Council does agree to accept the land/works, the developer and Council will
enter into a Works In Kind Agreement using Council’s template Works In Kind
Agreement (attached to this policy). This document is a legally binding contract
relating to the works and establishes the scope of works, the rights and
responsibilities of each party and the financial arrangements relating to the
attributable value of the land/works and their offset against development contribution
requirements.

If the applicant wishes to vary any of the clauses in Council’s template Works in Kind
Agreement, the applicant is to provide a detailed description or marked up version of
Council’s template Works in Kind Agreement with justification to Council’s Section 94
Planner. Council’s Section 94 Planner will refer all the applicant’s proposed variations
to Council’s legal representatives for legal opinion and drafting. The applicant is liable
for all of Council’s legal costs with respect to considering variations to the template
Works in Kind Agreement.

Council officers will consider the legal opinion and drafting received. All proposed
variations to the legal drafting of the template Works in Kind Agreement must be
approved by the Development Contributions Management Committee. The legal
opinion received by Council is confidential. However, the applicant will be advised of
any legal drafting changes once the Development Contributions Management
Committee has made a decision to approve/reject variations after due consideration
is given to the legal opinion provided by Council’s legal representatives.

NOTE: The applicant should lodge all proposed variations to Council’'s Works In Kind
Agreement template with the written application as early as possible to allow
sufficient time for Council to obtain legal advice. Failure to meet these timeframes
may result in delays to the development.

The Section 94 Planner will forward a copy of the DCMC endorsed Works in Kind
Agreement to the applicant for signing. The applicant is to return a hardcopy and
electronic copy of the signed works in kind agreement to the Section 94 Planner.
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Council’s General Manager has delegated authority to sign the Works in Kind
Agreement on behalf of Camden Council.

Council expects Works In Kind agreements to be signed by the applicant within a
reasonable period. A final approval to enter the Works In Kind agreement by DCMC
remains valid for three months or otherwise negotiated between the applicant and
Council. Should the agreement not be signed within three months, the applicant
should seek re-approval by DCMC.

Step 5 — Approvals for the works

It is the responsibility of the applicant to obtain all necessary approvals for the works
and relevant land dedications. The applicant must work cooperatively with relevant
Council staff regarding design and specifications for the proposed works prior to
submitting a Development Application and prior to submitting an application for a
Construction Certificate.

Prior to commencing design of any Items of Works which relate to a community and
recreation facilities including parks and playgrounds or other unique type of facility ,
the Developer is to request that the Council provide the Developer with its
requirements for the design, materials and specifications for the provision of the
Works. The Developer may provide a proposal, including preliminary concept
designs as a starting point for discussion with Council as to the proposed Works.

The Council is to advise the Developer in writing whether it approves of the initial
design of Works within 2 months of receiving the initial design from the Developer

It is important for the developer to understand that Council entering into a Works in
Kind Agreement does not imply that development consent for the subject work has,
or will be given. The normal development assessment process under Section 79 C
of the Environmental Planning and Assessment Act will apply.

In the event that the applicant has obtained development consent for the subject
work prior to entering a works in kind agreement with Council and working with
Council to develop the approved scope and concept design the applicant may be
required to amend the development application so that the proposed works are in
accordance with Council's designs, specifications, standards and intentions for
infrastructure. Any modifications to development consents for subject works and land
dedications will attract fees and costs that are to be entirely borne by the applicant.
Council takes no responsibility for costs incurred by the applicant.

NOTE: All works shall be in accordance with Councils design, specification
standards, or as otherwise agreed

Step 6 — Construction Phase

Upon completion of the first five stages and compliance with the Works in Kind
Agreement, construction of the work may commence. No additions or alterations,
including variations to costs, should be made to the works without Council’s consent
in writing. This consent may need to include a Section 96 Development Consent
Modification Approval.
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The works will be inspected by Council as stated in the Agreement and/or
Development Approval consent including an inspection when construction is
complete, ensuring the facility has been built to an acceptable standard. Any defects
must be rectified during the Defects Liability Period in accordance with the provisions
of the Agreement. Councils Assets team is to be consulted with as to the general
maintenance periods and defects liability periods required for different Asset Classes.
The agreed periods will be listed in the Works-in-Kind-Agreement.

Step 7 — Handover Phase

The applicant must submit an AutoCAD drawing file or equivalent file form as
required by Council. This AutoCAD drawing file must be provided in electronic format
including all notation. PDF documents are not satisfactory.

The applicant is also required to complete and submit Council’s Asset Data Sheet or
Fair Value Valuation for each asset to be handed over to Council. The Asset Data
Sheet is available on Council’'s website.

The Developer is to give the Council not less than 20 calendar days written notice of
the date on which it proposes to Hand-Over any Works to the Council, being a date
not later than the Hand-Over Date and the ltems of Work the subject of the notice.

NOTE: Where there is deviation from Council’s standards, specifications, plans, data
or otherwise at handover this could result in delays to the development.

7. What information is required in the written application?

The applicant must provide the following information as a minimum:

. Detailed description of the works proposed to be undertaken and/or land to be
dedicated to Council in lieu of section 94 conditions of consent. It would be
desirable for the description to be supported by concept/detailed design
drawings,

. Legal description of the land to be dedicated and/or land on which any works
are proposed to be carried out under the agreement; and

. If the applicant seeks to claim the value of works on land that is not owned by
the applicant, all the landowners must be identified as parties to the works in
kind agreement. It is the responsibility of the applicant to obtain written
confirmation from all the landowners that they raise no objection to the
applicant claiming the attributable value of works on their property, forfeiture
of the landowner’s rights to enter an agreement for the subject works at a
later date and an understanding that Council has discretion to accept the land
dedication as a contribution at a later date.

. The estimated ‘attributable cost’ of the land and works. A sufficient level of
detail will be required to enable Council to verify the value of works; and

(Note: Council will only provide an offset against development contributions at
a maximum to the extent of the ‘attributable cost’ of the works i.e. the amount
provided for in the Contributions Plan.)

. A schedule identifying the relationship between those land dedications and
works and the relevant Contributions Plan; and
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. An explanation as to whether the proposed works are intended to be
completed in full or to be partially completed, relative to the specifications
contained in the Contributions Plan and any existing development consent
approval/s for works; and

. Detailed description of the expected timeframe and staging for design,
construction and handover of works; and

. A summary table of the development contributions payable on conditions of
consent and the extent the proposed Works in Kind Agreement will offset
these conditions of consent.

8. For applicants who have accrued a surplus credit in previous Works in
Kind agreements, identify the current and remaining surplus credit
position if the Works in Kind Agreement is entered into. How will
Council assess a proposal to accept Works-In-Kind?

The Council will consider the following when assessing a proposal to provide works-
in-kind:

e the standard and timing of delivery of, and security arrangements applying to
the works the subject of the offer, are to Council's satisfaction; and

e the conditions applying to the transfer of the asset to the Council are to
Council's satisfaction; and

e the provision of the works will not prejudice the timing or the manner of the
provision of public facilities included in the works program; and

e the benefit of the works to the community; and
e Council’s priorities for infrastructure delivery; and

¢ the financial implications for cash flow and the continued implementation of
the works schedule included in the relevant Contributions Plan; Council’s
adopted works program and requirements for ongoing management,
operation and maintenance of the works in kind; and

e Variations to the items listed in the Contributions Plan will only be considered
at Council's sole discretion and items that are not listed in the Contributions
Plans will not qualify for a Works in Kind credit; and

e The monetary value of the proposed works in kind and the amount of 'credit’
or offset sought by the developer; and

e The design concept plans of the proposed works; and

e The overall benefit of the proposed land and/or works in kind to the current
and future development in the area; and

e The feasibility of constructing the proposed land and/or works in kind within
amounts budgeted in the relevant Contributions Plan; and

e Whether Council may directly or require the applicant to consult with other
developer stakeholders who would be required to contribute to the works,
prior to accepting the works in kind proposal.

¢ Council’s capacity to deliver the works and whether this would provide better
value for money.
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9.

What are your (the applicant’s) responsibilities?

If Council agrees to accept the proposal to provide works-in-kind, the applicant must:

work cooperatively with Council to develop a design that achieves a positive
outcome for the community having regard to aesthetics, sustainability, life
cycle costs and value for money prior to lodgment of a DA for the works

comply with all statutory requirements and regulations that relate to the
works;

fulfill any requirements set out in the Works in Kind Agreement;
indemnify Council against all claims etc related to the works undertaken;

retain a suitable public risk insurance policy with a minimum liability of
$20,000,000 (or other minimum required by Council) and present Council with
a copy of this policy and other insurances set out in the Works in Kind
Agreement;

not make any variations to the agreed works without written approval from
Council;

NOTE: Council is not liable for any variations between the attributable value
of the works/land in the Contributions Plan and estimated (actual)
construction costs.

notify Council when all inspections are required as per Works in Kind
Agreement and/or Development Consent;

provide Council with a Land Tax Clearance issued by the Office of State
Revenue dated less than one month prior to the land transfer to Council;

To pay all costs incurred with Council appointing a qualified quantity surveyor
to provide a “fair value” valuation for the asset/s to be dedicated to Council.
The valuation must be carried out by a registered valuer and in accordance
with AASB 116 and the NSW Department of Local Government Code of
Accounting Practice and Financial Reporting. Valuations are not required for
roads, bridges or drainage. The valuation of buildings should be
componentized and land valued on the basis of its intended use. i.e.
operational or community land.

when the works-in-kind are complete they will need to be handed over to
Council. The Works in Kind Agreement will specify the hand over date and
provisions relating to rectification of defects. Generally, items of work will
need to be maintained in accordance with Council's Engineering
Specifications.

Upon the hand over or dedication of land, property and buildings to Council,
the applicant must provide an AutoCAD drawing file or equivalent to Council
and notice of intended date to handover the works to Council.

Provide security for rectification of defects for the duration of the Defects
Liability Period in accordance with Council’'s Engineering Specifications.

These responsibilities will be further explained in the Works In Kind Agreement

NOTE: Council maintains the right to instruct the developer to modify the form,
quality or quantity of the works.
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10. How will the value of works be offset against requirements to make
development contributions?

The purpose of providing works-in-kind is to satisfy the conditions of development
consent that require contributions to be made (i.e. to construct works instead of
making a cash payment to Council).

Council will only offset the value of works-in-kind against the development
contribution required for that particular type of work. For example, construction of a
community centre can only be offset against contributions required for the purposes
of ‘community facilities’. The construction of the community centre would not satisfy
contributions that were required for the purposes of open space, roads or drainage
etc.

Council preference is to only accept land and works in kind to the value of the
development contributions required by conditions of consent. It is at Council’'s
discretion whether it will accept the provision of works-in-kind where the combined
value of the land and works exceeds the value of development contribution
required by conditions of consent. For example, where the ‘attributable cost’ of
constructing a community centre is $1,500,000, but the contribution required for the
purposes of community facilities is only $900,000.

Works in Kind credit will be applied as an agreed reduction of contributions payable
under the relevant development consent in accordance with s94(5) of the EPA
Act. The condition requiring the payment of the contributions does not need to be
modified. Works in Kind credit can not be applied once development contributions
have been paid.

In the exceptional circumstances where Council agrees to accept works with
a value greater than the contributions required, Council will hold the ‘surplus
value’ of the works as a credit in favour of the developer and will apply this
credit against future development contribution requirements for that
particular type of work.

For example, the surplus value of constructing a community centre with an
attributable cost of $1,500,000, where the contribution required is only
$900,000, would be $600,000 ($1,500,000-$900,000 = $600,000). In this
instance, the surplus value of $600,000 will be held as a credit and will only
be used to offset future requirements to make development contributions for
the purposes of community facilities and indexed. Council will not offset
requirements to make contributions for the purposes of recreation facilities,
open space land acquisition, plan administration and the like against this
surplus value, as the surplus value relates only to the provision of
community facilities.

A developer providing works in kind that are in excess of its contribution
requirements should not expect monetary payment from Council until all
contributions toward the provision of the works have been collected from other
developers. This is usually at the end of the life of the relevant Contributions
Plan i.e. when the relevant Contributions Plan is repealed.
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Where the value of works undertaken is equal to the contribution required as a
condition of consent, Council will consider those works to be the equivalent of the
payment of the contribution in full.

Where the value of the works undertaken is less than the contribution required as a
condition of consent, the developer will be required to pay the difference.

Council will not offset against the value of required development contributions, the
value of any work which is required under Section 80 A (1) (f) of the Act, being works
required as a result of the considerations of Section 79 C of the Act.

NOTES:

Council does not accept any financial risk associated with the construction of the
works and will only cover those attributable costs agreed to in the Works In Kind
Agreement entered into by the developer. Any costs beyond this will be borne by the
developer.

Council does not accept any liability for costs associated with altering the design or
construction of works or land dedications if the applicant has received development
consent for the land/works prior to execution of a works in kind agreement.

Developers should not expect reimbursement of surplus value in full. The
possibility and level of reimbursement is limited to the funds collected from
contributions received from other developers for those works pursuant to the
relevant Contributions Plan (at the time of plan repeal) and the possibility
funds shall be distributed equitably to multiple developers as reimbursement
of their respective surplus values. Council also retains the right to repay
Council’s outstanding financial liabilities for local infrastructure projects
forward funded by Council’s Capital Works Program and invest funds collected
from other developers to other local infrastructure projects.

11. What security arrangements will be required for the works-in-kind?

As Council is agreeing to offset the value of works-in-kind against the requirements
to pay development contributions, satisfactory security arrangements need to be in
place. This falls into two main categories: works that will be completed prior to a
Subdivision Certificate being issued and works that will be completed after a
Subdivision Certificate is issued.

Generally all works-in-kind are to be completed prior to a Subdivision Certificate
being issued for the development consent which is the subject of the development
contributions. However, in some circumstances this may not be possible.

Council may accept a bank guarantee if the applicant or any other person entitled to
act upon the relevant consent, makes a written request and can satisfy the Council
that non-compliance with the works in kind agreement is justified.

Acceptance of any request is entirely at the discretion of the Council. The
Development Contributions Management Committee will consider each proposal on
a case-by-case basis.
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The Section 94 Planner shall prepare a report to the Committee outlining the request
against the following criteria.

Bank guarantees may be permitted in any one or more of the following
circumstances:

e Making of the contribution at the time stipulated in the development consent
or the relevant contributions plan is unreasonable or unnecessary in the
circumstances of the case.

e Deferral of the contribution by means of a bank guarantee will not prejudice
the timing or the manner of the provision of public facilities included in the
contributions plan works program.

e The execution of a works in kind agreement in lieu of a section 94 monetary
contribution is required is imminent.

e A Works In Kind agreement is ‘imminent’ if Council is satisfied the draft
agreement:

o is expected to be executed within a three month timeframe;

o the draft works in kind agreement has progressed through Steps 1 to
3 of the Works in Kind process outlined in Section 6 of this Policy;
and

o there are no outstanding legal matters to be resolved. That is, no
matters pending a legal opinion or legal drafting of variations to Works
in Kind Agreement template.

¢ Inthe case of a voluntary planning agreement, Council will only accept a bank
guarantee if at an Ordinary Meeting of Council, Council has resolved to
publicly exhibit a draft voluntary planning agreement.

e There are extenuating circumstances justifying the deferred or periodic
payment of the contribution.

The Committee will consider the request and make a recommendation as to whether
the request is in the public interest.

If the Council does decide to accept deferred or periodic payment, the payment may
be deferred for a period not exceeding 12 months from the date that such payment is
due under the relevant conditions.

e The Bank Guarantee must be for the amount of the total contribution, or the
amount of the outstanding contribution.

e [f the applicant has not entered an agreement with Council within the
abovementioned timeframes, the bank guarantee be for the amount of the
total contribution, or the amount of the outstanding contribution, plus an
amount equal to 10 percent of the outstanding amount plus any charges
associated with establishing or operating the bank security.

¢ A non-refundable administration charge must be paid to Council at the date of
lodgement of the Bank Guarantee to cover any bank charges and to
contribute to the coverage of Council administration costs. Refer to Council’s
adopted Fees and Charges for current administrative charges. Administrative
charges are also payable for substituting bank guarantees with Council.

e The developer may, at any time after lodging the Bank Guarantee, make part
payments of either 25% or 50% of the Bank Guarantee amount. An
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adjustment to the interest payable will be made after the payment of the
contribution in full.

e |f the amount of the total contribution, or the amount of the outstanding
contribution, plus an amount equal to twelve months interest has not been
paid within 12 months from the date that the payment of the development
contribution was due or the works in kind agreement has not been executed,
the Council will call on the Bank Guarantee without reference to the
developer, landowner or other person who lodged the guarantee, and without
regard to any dispute, controversy, issue or other matter relating to the
development consent or the carrying out of development to which the Bank
Guarantee relates.

¢ The bank's obligations are discharged when payment to the Council is made
in accordance with the Bank Guarantee or when council notifies the bank in
writing that the Bank Guarantee is to be released. Where a bank guarantee
has been deposited with the Council, the guarantee shall not be cancelled
until such time as the original consent contribution plus indexation in
accordance with this Plan from the date of the consent has been paid

Security requirements for works to be completed prior to a Subdivision Certificate
being issued

For works that are being constructed and handed over to Council prior to a
Subdivision Certificate being issued, Council acknowledges that the Subdivision
Certificate itself is a form of security. As a result, Council will only require security to
be provided in the following instances:

. Works constructed on privately owned land — NIL

. Works constructed on publicly owned land where there will be no disruption to
existing services and facilities — an amount sufficient for Council to make the
works safe if they are left incomplete. This will be negotiated on a case-by-
case basis and could be as minimal as the cost to erect a fence around the
works.

. Works constructed on publicly owned land where there will be disruption to
existing services and facilities — an amount will be negotiated on a case-by-
case basis. In some instances (such as road works on an existing public
road) Council may require an amount equal to the cost of completing the
works.

Any exclusion from the need to lodge Bank Guarantees for the purposes of
development contributions does not extend to Bank Guarantees for performance or
damage to existing infrastructure.

Security arrangements for works to be completed after a Subdivision Certificate has
been issued

For works that are to be completed and handed-over to Council after a Subdivision
Certificate has been issued, Council will require a security equal to 115% of the cost
of the remaining works.

12. Ownership of works provided by Works In Kind Agreements

Works become the property of the Council when they are ‘handed over to the
Council. The Works In Kind Agreement will specify a ‘hand over date’. No credit will
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be provided for the works until they have been handed over to the Council or in the
case of works to be completed after a Subdivision Certificate has been issued,
appropriate bank guarantee arrangements are in place.

When the work undertaken by the applicant is for the ‘design’ of an item of
infrastructure, the design work will become the intellectual property of the Council. All
plans and related documentation must be provided to the Council for credit to be
acknowledged for the work.

If the applicant is to dedicate land to Council in a Works in Kind Agreement, the
landowner is to provide a land tax clearance certificate to Council.

13. Payment of legal costs

Council has invested its resources in preparing a Works In Kind Agreement template,
which is a standard agreement to be used for Works In Kind Agreements. Council is
allowing applicants to use this agreement free of cost.

Variations to the Works In Kind Agreement template will only be considered in unique
circumstances. Where a variation is required, the applicant must bear all of the legal
costs of drafting the amendment to the template agreement, including Council’s legal
costs.

14.  Treatment of Surplus Value

In certain circumstances applicants may, through previous development applications,
have contributed more to the Council than was required. This would only likely have
occurred when the applicant provided land or other material public benefit through a
works-in-kind or land dedication agreement and this extra provision is referred to as
‘surplus value’.

If a person seeking to settle a contribution obligation with the Council would like
Council to consider accrued surplus value relating to an earlier consent and
agreement then they must submit a written request together with details of the earlier
agreement. The earlier agreement should explicitly acknowledge that previous
‘payments’ exceeded contributions that were required at that time. In such
circumstances, Council may offset the surplus value from an earlier agreement
against a current application or more recent consent.

Council will only consider applying the surplus value to future developments after
land and works in previous works in kind agreements have already been completed
and dedicated to the Council.

Whether Council has already granted consent or not, the subject development
application will, if granted, include the relevant condition(s) requiring full payment of
development contributions and land dedications. The offset against surplus value will
be resolved externally to the consent in an agreement.

The surplus value of land is not subject to indexation. However, the surplus value of
works in previous agreements is subject to indexation consistent with the indexation
approach set out in the relevant Contributions Plan.

The settlement of contributions against those paid under previous consents should
be viewed as a variation of that earlier agreement. The applicant is effectively
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submitting a request for variation of the agreement. If Council agrees, it will issue a
Letter of Variation of the Past Agreement, which both parties must sign.

The written application to Council must contain the following information:

e Particulars of executed works in kind agreements: Date of execution and
Surplus Value

e Letter(s) of Variation of the Past Agreement issued by Council (if any);

e Recent section 94 advice obtained from Council’s Section 94 Accountant on
the indexed monetary contributions payable.

The Development Contributions Management Committee may at its discretion permit
the offset. Each request will be considered on a case by case basis using the
following minimum criteria:

o Evidence of the applicant’'s compliance with executed works in kind
agreements. That is, the handover of land to Council, completion of
works and acceptance by Council; and

o The applicant seeks to offset surplus value in accordance with the
relevant infrastructure category and contributions plan that the
monetary contribution is due; and

o The financial implications for cash flow and the continued
implementation of the works schedule included in the relevant
Contributions Plan(s).

Landowners/developers whom provided land contributions or works-in-kind in
excess of their contribution requirements should not expect monetary payment
(reimbursement) from Council until all contributions toward the provision of
the land and/or works have been collected from other developers. This is
generally the end of the life of the relevant Contributions Plan. That is, when
the Contributions Plan is repealed.

Landowners/developers should not expect reimbursement of surplus value in
full or at a predetermined date. The possibility and level of reimbursement is
limited to the funds collected from other developers received for those works
pursuant to the relevant Contributions Plan. The timing and level of
reimbursement may be affected by financial liabilities associated with forward
funded local infrastructure projects directly undertaken by Council, the
possibility Council may reimburse multiple developers’ surplus values (to the
extent of contributions collected from other developers) and Council may
apply development contributions received towards a public purpose other than
the public purpose specified in the Works in Kind agreement if the Council
considers that the public interest would be better served by applying the
development contributions towards that other public purpose rather than the
purpose so specified.

An applicant may make a written application to Council to transfer part or all of
surplus value to a third party. The following criteria will be used to determine whether
this arrangement is acceptable:
e The current surplus value held in favour of the applicant relevant to each
Contributions Plan and infrastructure category (e.g. community facility, open
space); and
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e The level of section 94 offsets sought from the third party in relation to
development consents granted; and

e Implications on Council’s financial position; and

¢ Impact on Council’s ability to deliver infrastructure;

e Should Council approve the transfer of surplus value, this will be subject to
conditions including but not limited to:

o

o

The applicant agrees to pay all legal costs;

All parties (Council, applicant and third party) must enter a legally
binding agreement - a Letter of Variation of the Past Agreement;

The third party has read and understood this Works in Kind Policy;
and

The applicant nor third party can transfer surplus value to another
party without Council’s prior approval; and

The arrangement to transfer surplus value shall expire (i.e. cease to
have effect) if the third party has failed to use the agreed surplus value
to satisfy development conditions of consent within 28 days or
otherwise notified in writing by the applicant and third party and
agreed by Council.

The applicant is to make a subsequent written application to Council after 28
days have lapsed.
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Works-in-Kind Agreement

The Council of Camden

"[Developer Name]"

Dated "[Insert Date]"

© Lindsay Taylor Lawyers
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{eo)
o
o
oc
Works-in-Kind Agreement o
Summary Sheet
Council Name The Council of Camden
Address 37 John Street, Camden, NSW 2570
Telephone (02) 4654 7777
Facsimile (02) 4564 7829
Email mail@camden.nsw.gov.au AN
c
Representative | Mr Greg Wright — General Manager )
Developer Name [Drafting Note. To be completed] E
Address [Drafting Note. To be completed] g
ﬁ
Telephone [Drafting Note. To be completed] <
Facsimile [Drafting Note. To be completed]
Email [Drafting Note. To be completed]
Representative | [Drafting Note. To be completed]
Landowner Name [Drafting Note. To be completed]
[Drafting Note. Delete if .
there is no Landowner Party] Address [Drafting Note. To be completed]
Telephone [Drafting Note. To be completed]
Facsimile [Drafting Note. To be completed]
Email [Drafting Note. To be completed]
Representative | [Drafting Note. To be completed]

Development Consent [Drafting Note. To be completed]

Works See Schedule 3
Land See Schedule 1
Security [Drafting Note. To be completed]
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Works-in-Kind Agreement

1

Parties

The Council of Camden ABN 31 117 341 764 of 37 John Street, Camden, New South
Wales (Council)

"[Developer Name]" ABN "[Insert ABN]" of "[Insert Address]" New South Wales
"[Insert Postcode]" (Developer)

"[Landowner Name]" ABN "[Insert ABN]" of "[Insert Address]" New South Wales
"[Insert Postcode]" (Landowner) [Drafting Note. Delete if there is no Landowner party. Insert
other Landowner parties if there is more than one Landowner.]

2

A

Background

The Developer/Landowner/Council [Drafting Note. *Delete whichever is not
applicable] owns the Land.

The Developer has been granted the Development Consent or is otherwise entitled to
act upon the Development Consent.

The Contributions Plan and the Development Consent require the Developer to make
the Monetary Contributions.

The Council and the Developer wish to enter into this Agreement to make provision
for the carrying out of the Works by the Developer in [Drafting Note. Insert “part” or
“full”] satisfaction of the Monetary Contributions. [Drafting Note. *Delete this
paragraph if it is not applicable]

Section 94(5)(b) of the Act authorises the Council and the Developer to enter into this
Agreement to make provision for the carrying out of the Works by the Developer in
[Drafting Note. Insert “part” or “full”] satisfaction of the Monetary Contributions.

Operative provisions

Definitions and Interpretation

1.1 In this Agreement the following definitions apply:
Act means the Environmental Planning and Assessment Act 1979 (NSW).

Contributions Plan means the [Drafting Note. Insert the name of the
relevant Contributions Plan(s)], made by the Council under s94EA of the Act,
and adopted by the Council on [Drafting Note. Insert the date of adoption of
the Contribution Plans(s)].

Contribution Value means the amount specified in Column 4 of Schedule 3.

[Drafting Note. If the Contribution Values set out in Schedule 4 are to be
indexed add the following words ‘indexed quarterly in accordance with
movements in the Consumer Price Index published by the Australian Bureau
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of Statistics’ or whatever the appropriate methodology is contained in the
relevant contributions plan]

Defects Liability Period means the period specified in Column 3 of Schedule
3 in relation to the Works specified in Column 1 of that Schedule commencing
on the date a notice is given under clause 10.5 in relation to those Works.

Development means the development the subject of the Development
Consent.

Development Application means development application [Drafting Note.
Insert DA No.]Jmade by the Developer to the Council on [Drafting Note. Insert
date].

Development Consent means the development consent granted by the
Council under s80 of the Act to the Development Application on [Drafting
Note. Insert date] notified by the Council to the Developer in accordance with
s81 of the Act on [Drafting Note. Insert date].

Development Contribution means a monetary contribution or the dedication
of land free of cost.

Final Lot means a lot in the Development created for separate occupation
and disposition or a lot of a kind or created for a purpose that is otherwise
agreed by the parties, not being:

(a) a lot created by a subdivision of the Land that is to be
dedicated or otherwise transferred to the Council, or

(b) a lot created by a subdivision of the Land which may be
further subdivided.

Force Majeure Event means any event or circumstance, or a combination of
events or circumstances:

(a) which arises from a cause beyond the reasonable control of a
party, including:

(i) an act of God,

(ii) strike, lockout, other industrial disturbance or labour
difficulty,

(iii) war (declared or undeclared), act of public enemy,
blockade, revolution, riot, insurrection, civil
commotion,

(iv) lightning, storm, flood, fire, earthquake, explosion,
epidemic, quarantine

(v) embargo, unavailability of any essential equipment or
materials, unavoidable accident, lack of
transportation, or

(vi) anything done or not done by or to a person, except
the party relying on force majeure;

(b) which the Developer takes all reasonable precautions to
protect itself against, and uses all reasonable endeavours to
mitigate the consequences of (which does not require the
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Developer to settle a labour dispute if, in the Developer’s
opinion, that is not in its best interests); and

(c) which the Developer notifies the Council of, as soon as
practicable after becoming aware of the event or
circumstance.

GST has the same meaning as in the GST Law.

GST Law has the meaning given to that term in A New Tax System (Goods
and Services Tax) Act 1999 (Cth) and any other Act or regulation relating to
the imposition or administration of the GST.

Hand-Over means the hand-over to the Council of the Works in accordance
with this Agreement.

Hand-Over Date means the date specified in Column 2 of Schedule 3 in
relation to the Works specified in Column 1 of that Schedule corresponding to
that date, subject to any extension of that date under clause 12.1

Item of Works means an item of the Works.
Land means the land specified or described in Schedule 1.
Location Plan means the plan contained in Schedule 2.

Monetary Contributions means the monetary Development Contributions
required to be paid to the Council under the following conditions of the
Development Consent for the following public purposes and in the following
amounts:

Condition Public Purpose $ Amount

[Drafting Note. To be [Drafting Note. To be | [Drafting Note.
completed] completed] To be completed]

[Drafting Note. To be [Drafting Note. To be | [Drafting Note.
completed] completed] To be completed]

Party means a party to this agreement, including its successors and assigns.

Rectification Certificate means a compliance certificate within the meaning
of s109C(1)(a)(v) of the Act to the effect that work the subject of a
Rectification Notice has been completed in accordance with the notice.

Rectification Notice means a notice in writing that identifies a defect in a
work and requires rectification of the defect within a specified period of time.

Regulation means the Environmental Planning and Assessment Regulation
2000.

Security means an unconditional bank guarantee or bond in favour of the
Council on terms satisfactory to the Council, or such other form of security as
the Council may require in its absolute discretion.

Surplus Value means the amount, if any, by which the sum of all
Contribution Values exceeds the value of the Monetary Contributions, being
[Drafting Note. Insert $ amount].[Drafting Note. Delete if there is no surplus
value].
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Works means the works specified or described in Column 1 of Schedule 3
and includes any Item of Works and any part of any Item of Works.

Works-As-Executed-Plan means detailed plans and specifications of the
completed Works.

1.2 In the interpretation of this Agreement, the following provisions apply unless
the context otherwise requires:

1.2.1

1.2.2

1.2.3

1.2.4

1.2.5

1.2.6

1.2.7

1.2.8

1.2.9

1.2.10

1.2.11

1.2.12

Except as provided by clause 1.2.2, a reference to the Developer is
taken to include a reference to the Landowner and applies to the
Developer and Owners jointly and severally unless the context or
subject-matter otherwise indicates or requires. [Drafting Note. Delete
if there is no Landowner party]

A reference to the Developer is taken to be a reference to the
Landowner to the exclusion of the Developer if the reference could
only apply to the Landowner having regard to the context or subject-
matter. [Drafting Note. Delete if there is no Landowner party]

Headings are inserted for convenience only and do not affect the
interpretation of this Agreement.

A reference in this Agreement to a business day means a day other
than a Saturday or Sunday on which banks are open for business
generally in Sydney.

If the day on which any act, matter or thing is to be done under this
Agreement is not a business day, the act, matter or thing must be
done on the next business day.

A reference in this Agreement to dollars or $ means Australian dollars
and all amounts payable under this Agreement are payable in
Australian dollars.

A reference in this Agreement to any law, legislation or legislative
provision includes any statutory modification, amendment or re-
enactment, and any subordinate legislation or regulations issued
under that legislation or legislative provision.

A reference to an applicable law includes a reference to anything
required to be done by or under the law in relation to the Works,
including anything required to be done by reason of a requirement
lawfully imposed by a person or body exercising functions under the
law.

A reference in this Agreement to any agreement, deed or document is
to that agreement, deed or document as amended, novated,
supplemented or replaced.

A reference to a clause, part, schedule or attachment is a reference to
a clause, part, schedule or attachment of or to this Agreement.

An expression importing a natural person includes any company,
trust, partnership, joint venture, association, body corporate or
governmental agency.

Where a word or phrase is given a defined meaning, another part of
speech or other grammatical form in respect of that word or phrase
has a corresponding meaning.
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1.2.13 A word which denotes the singular denotes the plural, a word which
denotes the plural denotes the singular, and a reference to any
gender denotes the other gender.

1.2.14 References to the word ‘include’ or ‘including’ are to be construed
without limitation.

1.2.15 A-reference to this Agreement includes the agreement recorded in
this Agreement.

1.2.16 Areference to a party to this Agreement includes a reference to the
servants, agents and contractors of the party, and the party’s
successors and assigns.

1.2.17 Any schedules, appendices and attachments form part of this
Agreement.

2 Obligation to Carry Out Works

2.1 The Developer is to carry out and complete the Works on the Land at the
locations shown on the Location Plan.

2.2 The Developer’s obligation under clause 2.1 exists irrespective of whether the
Developer:

2.2.1 carries out the Works itself, or

2.2.2 enters into an agreement with another person under which the other
person carries out the Works on the Developer’s behalf.

2.3 Before the Developer commences the Works, the Developer, at its own cost,
is to prepare and submit to the Council or a person specified by the Council,
detailed plans and specifications in relation to the item.

2.4 The Developer is not to commence the Works unless the Council or the
person specified by the Council has given the Developer written approval of
the plans and specifications relating to the item.

25 The Developer is to carry out and complete the Works in a good and
workmanlike manner having regard to the intended purpose of the Works and
otherwise to the satisfaction of Council, in accordance with:

2.5.1 the Development Consent, Construction certificate and

2.5.2 all applicable laws, including those relating to work health and safety,
and

2.5.3 this Agreement to the extent that it is not inconsistent with the
Development Consent or an applicable law, and

2.5.4 the written approval given under clause 2.4.

2.6 In the event of an inconsistency between this Agreement and the
Development Consent or any applicable law, the Development Consent or the
law prevails to the extent of the inconsistency.

2.7 It is the Developer’s responsibility to ensure that everything necessary for the
proper performance of its obligations under this Agreement is supplied or
made available.

2.8 The Works are to be Handed-Over to the Council by:
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2.8.1 by not later than the Hand-Over Date for the Works, and
2.8.2 otherwise in accordance with this Agreement.

3 Ownership of Works, etc

3.1

4
4.1
4.2
4.3
4.4
5

Nothing in, or done under, this Agreement gives the Developer, after Hand-
Over:

3.1.1  any right, title or interest in the Works, or
3.1.2 any estate or interest in the Land,

whether at law or in equity.

Effect of Developer’s Compliance with this Agreement

For the purposes of s94(5)(b) of the Act:

4.1.1 the entering into of this Agreement by the Developer satisfies the
Developer’s obligation under the Development Consent to make the
Monetary Contributions to the extent of the sum of all Contribution
Values, and

4.1.2 the Developer is not required to pay the Monetary Contributions to
that extent.

If the Council proposes to impose a condition under s94 of the Act in respect
of any future Development proposed to be carried out by the Developer within
the Council’s area, the Council may, to the extent permitted by law, take into
consideration whether an allowance should be made for the Surplus Value (if
any) in determining the extent of the Developer’s obligation to make a
Development Contribution under such a condition.

[Drafting Note. Delete this clause if not required]
The Council is to pay to the Developer the Surplus Value when:
4.3.1 it has given all notices under clause 10.5 in relation to the Works, and

4.3.2 it has received payments of monetary Development Contributions
towards the cost of the Works from persons other than the Developer
totalling the amount of the Surplus Value.

[Drafting Note. Delete this clause if not required]

The parties agree that, to the extent of Council’s obligation to pay to the
Developer the Surplus Value, this Agreement constitutes the provision by
Council of public amenities or public services within the Council’s area in
preparation for or to facilitate the carrying out of development in the area, for
the purpose of s94(3) of the Act.

[Drafting Note. Delete if inapplicable].

Determination of Value
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5.1 For the purposes of this Agreement, the Parties acknowledge that the
Contribution Value in relation to the Works is the value of the Works specified
by, or determined in accordance with, in the Contributions Plan or as
otherwise agreed between the Parties.

5.2 If the Developer’s actual cost of carrying out the Works, including any costs
incurred pursuant to this Agreement, determined at the date on which the
Works is Handed-Over to the Council, differs from the Contribution Value,
then no party to this Agreement shall be entitled to claim credit or
reimbursement, as the case may be, for the difference.

6 Access to the Land

6.1 The Developer is to permit the Council, its officers, employees, agents and
contractors to enter the Land at any time, upon giving reasonable prior notice,
in order to inspect, examine or test any the Works.

[Drafting Note. Delete if inapplicable]

6.2 Subject to any applicable law, the Council authorises the Developer to enter
the Land and carry out the Works in accordance with this Agreement.
[Drafting Note. Delete if inapplicable]

7 Protection of People and Property

7.1 The Developer is to ensure in relation to the carrying out of the Works that:
7.1.1  all necessary measures are taken to protect people and property, and
7.1.2 unnecessary interference with the passage of people and vehicles is

avoided, and
7.1.3 nuisances and unreasonable noise and disturbances are prevented.
8 Damage and Repairs to the Works
8.1 The Developer, at its own cost, is to repair and make good to the satisfaction

9.1

9.2

of the Council any loss or damage to the Works from any cause whatsoever
which occurs prior to the date on which the Works is Handed-Over to the
Council.

Design of Works

The Council is to approve the design and specifications for Items of Works
before construction or other work commences in relation to the Works.

Prior to commencing design of any ltems of Works which relate to a
community and recreation facilities including parks and playgrounds or other
unique type of facility , the Developer is to request that the Council provide
the Developer with its requirements for the design, materials and
specifications for the provision of the Works. The Developer may provide a
proposal, including preliminary concept designs as a starting point for
discussion with Council as to the proposed Works.
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9.3

9.4

9.5

9.6

9.7

9.8

9.9

9.10

9.1

9.12

9.13

Once the Developer receives the Council's requirements for the ltems of
Works under clause 9.2 or has Council’s in principle agreement to the scope
as proposed by the Developer, the Developer is to provide the initial design
for the Works to Council for the Council's approval.

The initial design for the Works is to include or be accompanied by such
information as is required for the making of a Development Application for the
Works.

If the value of an Item of Works in Column 4 of Schedule 3 of this Agreement
exceeds $1 million or if the ltem of Works is a community and recreation
facility including parks and playgrounds or other unique type of facility the
Developer is to provide a quantity surveyor report by a qualified professional
to confirm the value of the Works with the initial design submitted to Council
under Clause 9.3.

The Council is to advise the Developer in writing whether it approves of the
initial design of Works within 2 months of receiving the initial design from the
Developer.

The Developer will make any change to the initial design for the Item of Works
required by the Council.

The Developer is not to lodge any Development Application for Works unless
the Council has first approved the initial design for the Works, and provided its
written certification that the Development Application is consistent with the
approved initial design of the Works.

The Council is to provide the written certification referred to in Clause 9.8
within 14 days of being provided with a copy of the Development Application
by the Developer, unless the Council forms the view that the Development
Application is not consistent with the approved initial design of the Works.

A Development Application for an ltem of Works is to be accompanied by the
written certification referred to in clause 9.9 when lodged with the Council, as
the consent authority.

For the avoidance of doubt, nothing in the clause as fettering the Council's
discretion, as consent authority, in determining any Development Application
for the Works.

The Developer is to bear all costs associated with obtaining the Council's
approval to the initial design of the ltems of Works in Schedule 3 of this
Agreement under this clause.

Following Development Consent being issued for the proposed ltem of
Works, the Developer shall work with Council in the preparation of the
detailed design.
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10

11

9.14  The detailed design submitted to the Council under clause 9.13 is to be
accompanied by:

9.14.1 adraft Plan of Management for the land on which the Item of works is
to be located on its dedication to the Council, that land will be
classified as community land within the meaning of the Local
Government Act; and

9.14.2 a detailed maintenance regime for the item of Works, and detailed
costings, prepared by a suitably qualified person, for the carrying out
of the maintenance regime.

9.15 The Developer is not to lodge any Construction Certificate Application for
Works unless the Council has first approved the detailed design for the
Works, and provided its written certification that the Construction Certificate
Application is consistent with the approved detailed design of the Works.

9.16  The Council is to provide the written certification referred to in Clause 9.15
within 14 days of being provided with a copy of the Construction Certificate
Application by the Developer, unless the Council forms the view that the
Construction Certificate Application is not consistent with the approved
detailed design of the Works.

9.17 A Construction Certificate Application for an Item of Works is to be
accompanied by the written certification referred to in clause 9.16 when
lodged with the Council, as the consent authority.

Variation of Works

10.1  The Works are not to be varied by the Developer, unless:
10.1.1 the Parties agree in writing to the variation, and

10.1.2 any consent or approval required under the Act or any other law to the
variation is first obtained, and

10.1.3 the Developer bears all of the Council’s costs of and incidental to
agreeing to and approving the variation.

10.2  For the purposes of clause 10.1 a variation may relate to any matter in
relation to the Works that is dealt with by this Agreement.

[Drafting Note. Delete if inapplicable].
Hand-Over of Works
11.1  The Developer is to give the Council not less than 20 calendar days written

notice of:

11.1.1 the date on which it proposes to Hand-Over any Works to the Council,
being a date not later than the Hand-Over Date, and

11.1.2 the ltems of Work the subject of the notice.
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12

11.3 The developer shall arrange and coordinate a site inspection of the works with

11.8

Council prior to Hand Over of the works.

The Council may, at any time before the date specified in the notice referred
to in clause 11.1, direct the Developer in writing:

11.2.1 to carry out work specified in the notice to complete the Works in
accordance with clause 2.5 before it is Handed-Over to the Council,
and

11.2.2 to Hand-Over the Works completed in accordance with the Council’s
direction to the Council by a specified date, irrespective of whether
that date is later than the Hand-Over Date.

The Developer is to comply with a direction referred to in clause 11.2
according to its terms and at the Developer’s own cost.

Before the Works is handed-over to the Council, the Developer is to remove
from the Land:

11.4.1 any rubbish or surplus material, and

11.4.2 any temporary works, and

11.4.3 any construction plant and equipment,

relating to the carrying out of the Works as the case requires.

The Works is taken to be Handed-Over to the Council when the Council gives
the Developer written notice to that effect.

The Developer is required to submit an AutoCAD drawing in electronic format
for each of the works in Schedule 3 prior to Hand-Over of the Works.

The Developer is required to submit an Asset Data Sheet to Council for each
of the roads, bridges and drainage works in Schedule 3 prior to Hand-Over of
the Works.

The Developer is required to pay all costs incurred by Council in relation to
appointing a quantify surveyor/registered valuer to prepare a “fair value”
valuation for the land, property, buildings to be dedicated to Council in
Schedule 3 prior to Hand-Over of the Works. The valuation must be carried
out by a registered valuer and in accordance with AASB 116 and the NSW
Department of Local Government Code of Accounting Practice and Financial
Reporting. The valuation of buildings should be componentised and land
valued on the basis of its intended use. i.e. operational or community land.

Dedication of Land in Conjunction with Hand-Over of Works

121

12.2

This clause applies to the Land or any part of it that is not owned by the
Council when the Works are carried out by the Developer under this
Agreement.

Subject to any Agreement between the Parties to the contrary, land to which
this clause applies is to be dedicated to the Council on or before the date on
which the Works is taken to have been Handed-Over to the Council.
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13

12.3

12.4

12.5

12.6

The Council is not to give the Developer a notice under clause 11.5 in relation
to the Works unless land to which this clause applies has been dedicated to
the Council.

Land to which this clause applies is taken to have been dedicated to the
Council when the Council is given an instrument in registrable form under the
Real Property Act 1900 that is effective to transfer title to the land to the
Council when registered, free from all encumbrances (other than
encumbrances that benefit the Council or a public authority or are otherwise
agreed to by the Council in writing).

To allow for the registration of an instrument of transfer referred to in clause
11.4, the Developer is to:

12.5.1 produce, or procure the production, to the Land Titles Office of the
certificate of title to land to which this clause applies or a direction
allowing the certificate of title to be used for that purpose, and

12.5.2 give to the Council an irrevocable undertaking to produce, or procure
the delivery to the Council of, the certificate of title if that certificate is
released to the owner by the Land Titles Office.

The Developer must provide a Land Tax Clearance Certificate, issued by the
NSW Office of State Revenue in conjunction with dedication of Land to
Council.

Failure to Carry out and Hand-Over Works

13.1

13.2

13.3

13.4

13.5

The parties agree that the Hand-Over Date may be extended due to:
13.1.1 any Force Majeure Event,

13.1.2 any delays on the part of any government authority (including the
Council) in granting any approval, consent, licence or permit
necessary for the Works to be completed, or

13.1.3 any direction the Council gives under clause 10.2.2 extending the
Hand-Over Date.

If the Council considers that the Developer is in breach of any obligation
under this Agreement relating to the carrying out of the Works, the Council
must give the Developer a notice requiring:

13.2.1 the breach to be rectified to the Council’s satisfaction, or

13.2.2 the carrying out of the Works to immediately cease, except in relation
to the rectification of the breach, and the breach to be rectified to the
Council’s satisfaction.

A notice given under clause 13.2 is to allow the Developer a reasonable
period (and in any case not less than 28 days) to rectify the breach.

If the Developer fails to rectify the breach the subject of a notice given under
clause 12.2, the Council may:

13.4.1 call upon the Security, and
13.4.2 carry out and complete or make safe the Works.
For the purposes of clause 13.4.2:
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15

13.6

13.7

13.5.1 the Developer must allow the Council, its servants, agents and
contractors to enter the Land for the purpose of completing the
Works, and

13.5.2 any difference between the amount of the Security called upon
pursuant to clause 13.4.1, and the costs incurred by the Council in
carrying out, completing, or making safe the Works, may be
recovered by the Council from the Developer as a debt due in a court
of competent jurisdiction.

If the Developer fails to Hand-Over any part of the Land as required under this
Agreement, then the parties agree, for the purposes of section 30 of the Land
Acquisition (Just Terms Compensation) Act 1991, that the Council may
compulsorily acquire that part of the Land after giving the Developer 7 days
notice of its intention to do so, and the Developer will not be entitled to any
monetary compensation for that acquisition, in consideration of the benefits to
be provided to the Developer pursuant to clause 4 of this Agreement.

Any costs incurred by the Council in acquiring the Land pursuant to clause
12.6 are to be paid by the Developer on demand, or can be recovered from
the Developer as a debt due in a Court of competent jurisdiction.

Works-As-Executed-Plan

14.1

No later than 60 days after a notice is given under clause 11.5, the Developer
is to submit to the Council a full Works-As-Executed-Plan in respect of the
Works the subject of the notice.

Rectification of Defects

15.1

15.2

15.3

15.4

15.5

During the Defects Liability Period the Council may give to the Developer a
Rectification Notice in relation to the Works specifying:

15.1.1 the Works requiring rectification,

15.1.2 the action required to be undertaken by the Developer to rectify those
Works, and

15.1.3 the date on which those Works are to be rectified.

The Developer must comply with a Rectification Notice at its own cost
according to the terms of the Notice.

When the Developer considers that rectification is complete, the Developer
may give to the Council a Rectification Certificate relating to the Works the
subject of the relevant Rectification Notice.

A Rectification Certificate discharges the Developer from any further
obligation to comply with the relevant Rectification Notice.

If the Developer does not comply with a Rectification Notice, the Council may
do such things as are necessary to rectify the defect and may:

15.5.1 call upon the Security to meet its costs in rectifying the defect, and
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15.5.2 recover, as a debt due in a court of competent jurisdiction, any
difference between the amount of the Security and the costs incurred
by the Council in rectifying the defect.

16  Cost of Works carried out by the Council

16.1

16.2

The Parties acknowledge and agree that where, in accordance with this
Agreement, the Council incurs a cost in carrying out, completing or rectifying
a defect in the Works, the Council may recover from the Developer in a court
of competent jurisdiction its full costs, including costs determined in
accordance with clause 16.2.1-16.2.3.

The Council’s costs of carrying out, completing or rectifying the Works in
accordance with this Agreement include, but are not limited to:

16.2.1 the reasonable costs of the Councils servants, agents and contractors
reasonably incurred for that purpose,

16.2.2 all fees and charges necessarily or reasonably incurred by the
Council in order to have the Works carried out, completed, made safe
or rectified, and

16.2.3 without limiting the generality of the preceding sub-clause, all legal
costs and expenses reasonably incurred by the Council, by reason of
the Developer's failure to comply with this Agreement.

17  Indemnity and Insurance

171

17.2

The Developer indemnifies the Council, its employees, officers, agents,
contractors and workmen from and against all losses, damages, costs
(including legal costs on a full indemnity basis), charges, expenses, actions,
claims and demands whatsoever which may be sustained, suffered,
recovered or made arising in connection with the carrying out by the
Developer of the Works and any other obligation under this Agreement,
except to the extent that such losses, damages, costs, charges, expenses,
actions, claims and demands are caused by Council, its employees, officers,
agents, contractors or workmen.

The Developer is to take out and keep current to the satisfaction of the
Council the following insurances in relation to the Works up until the relevant
date of Hand-Over to Council :

17.2.1 contract works insurance, noting the Council as an interested party,
for the full replacement value of the Works (including the cost of
demolition and removal of debris, consultants’ fees and authorities’
fees), to cover the Developer’s liability in respect of damage to or
destruction of the Works,

17.2.2 public liability insurance for at least $20,000,000 for a single
occurrence, which covers the Council, the Developer and any
subcontractor of the Developer, for liability to any third party,

17.2.3 workers compensation insurance as required by law,
17.2.4 professional indemnity insurance and

17.2.5 any other insurance required by law.
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18

17.3

17.4

If the Developer fails to comply with clause 17.2, the Council may effect and
keep in force such insurances and pay such premiums as may be necessary
for that purpose and the amount so paid shall be a debt due from the
Developer to the Council and may be recovered by the Council as it deems
appropriate including:

17.3.1 by calling upon the Security provided by the Developer to the Council
under this Agreement, or
17.3.2 recovery as a debt due in a court of competent jurisdiction.

The Developer is not to commence to carry out the Works unless it has first
provided to the Council satisfactory written evidence of all the insurances
specified in clause 17.2.

Provision of Security

18.1

18.2

18.3

18.4

18.5

18.6

This clause does not apply if:

18.1.1 the Summary Sheet at the front of this Agreement contains the words
“Not Applicable” in relation to the Security, or

18.1.2 the Council, by notice in writing to the Developer, has otherwise
waived compliance by the Developer with this clause 18.

The Developer is not to commence the Works unless it has given the Security
to the Council.

The amount of the Security is to be sufficient to allow Council to make the
Works safe if the Developer fails to complete the Works and will be
determined by Council in its absolute discretion.

[Drafting Note. This clause is to be used for Works that will be completed
prior to the issue of a Subdivision Certificate. Where the Developer will
complete the Works after the Subdivision Certificate has been issued, insert
instead:

The amount of the Security is to be equivalent to the cost to complete the
Works plus a contingency of 15% and will be determined by Council in its
absolute discretion].

The Council is to progressively release and return the Security to the
Developer as the Defects Liability Periods relating to the Works the subject of
notices under clause 10.5 expire but only if the Developer is not in breach of
this Agreement at the time the Security is to be returned.

If the Council calls on the Security in accordance with this Agreement, the
Council may, by notice in writing to the Developer, require the Developer to
provide a further Security in an amount that, when added to any unused
portion of any existing Security, does not exceed the amount of the Security
the Council is entitled to hold under this clause 18.

The amount of the Security is to be indexed annually in accordance with the
Consumer Price Index (All Groups- Sydney) as provided by the Australian
Bureau of Statistics and the Developer must ensure that the Security held by
the Council at all times equals the indexed amount notified to the Developer
by Council.
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19

20

Assignment, etc.

19.1

19.2

19.3

Unless the matters specified in clause 19.2 are satisfied, the Developer is not:

19.1.1 to transfer to any person the Land or any part of the Land (other than
a Final Lot), or

19.1.2 to assign or novate to any person the Developer’s rights or obligations
under this Agreement.

The matters required to be satisfied for the purposes of clause 19.1 are as
follows:

19.2.1 the Developer has, at no cost to the Council, first procured the
execution by the person to whom the Land or part is to be transferred,
or the person to whom the Developer’s rights or obligations under this
Agreement are to be assigned or novated, of an agreement in favour
of the Council on terms satisfactory to the Council, and

19.2.2 the Council, by notice in writing to the Developer, has stated that
evidence satisfactory to the Council has been produced to show that
the transferee of the Land or part, or the assignee or novatee, is
reasonably capable of performing its obligations under the
Agreement, and

19.2.3 the Developer is not in breach of this Agreement.

Upon execution of this Agreement, the Council may register a caveat under
the Real Property Act 1900 against the title to the Land free of any objection
by the Developer, which prohibits dealings with the Land (other than in
relation to the sale of Final Lots) without the written consent of the Council
until such time as the Works have been Handed-Over to the Council in
accordance with this Agreement.

Dispute Resolution — Expert Determination

20.1

20.2

20.3

20.4

20.5

This clause applies to a dispute under this Agreement which relates to a
matter that, in the opinion of the Council, can be determined by an
appropriately qualified expert.

Any dispute between the Parties as to whether a dispute to which this clause
applies can be determined by an appropriately qualified expert is to be
referred to the Chief Executive Officer of the professional body that
represents persons with the relevant expertise for determination, which is to
be final and binding on the Parties.

Such a dispute is taken to arise if one Party gives another Party a notice in
writing specifying particulars of the dispute.

If a notice is given under clause 19.3, the Parties are to meet within 14 days
of the notice in an attempt to resolve the dispute.

If the dispute is not resolved within a further 28 days, the dispute must be
referred to the Chief Executive Officer of the professional body that
represents persons with the relevant expertise for determination to appoint an
Expert for Expert Determination.
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22

23

20.6

20.7

The Expert Determination is binding on the Parties except in the case of fraud
or misfeasance by the Expert.

Each Party must bear its own costs arising from or in connection with the
appointment of the Expert and the Expert Determination.

Dispute Resolution - Mediation

211

21.2

21.3

21.4

215

This clause applies to any dispute under this Agreement other than a dispute
to which clause 19 applies.

Such a dispute is taken to arise if one Party gives another Party a notice in
writing specifying particulars of the dispute.

If a notice is given under 20.2, the Parties are to meet within 14 days of the
notice in an attempt to resolve the dispute.

If the dispute is not resolved within a further 28 days, the Parties must
mediate the dispute in accordance with the Mediation Rules of the Law
Society of New South Wales published from time to time and must request
the President of the Law Society, or the President’s nominee, to select a
mediator.

If the dispute is not resolved by mediation within a further 28 days, or such
longer period as may be necessary to allow any mediation process which has
been commenced to be completed, then the Parties may exercise their legal
rights in relation to the dispute, including by the commencement of legal
proceedings in a court of competent jurisdiction in New South Wales.

Arbitration Excluded

221

The arbitration of any dispute between the Parties arising under or in
connection with Agreement is expressly excluded.

Termination

23.1

23.2

23.3

If the Developer commits a breach of this Agreement, the Council may,
despite any other provision of this Agreement, give the Developer a written
notice requiring the Developer to show cause why the Council should not
terminate this Agreement.

A notice under clause 23.1 is to:
23.2.1 state that the notice is given under this Agreement, and
23.2.2 particularise the nature of the breach by the Developer, and

23.2.3 require the Developer to show cause by notice to the Council why the
Council should not terminate this Agreement, and

23.2.4 specify a date by which the Developer is to show cause as provided
for in clause 23.2.3.

If the Developer fails to show cause to the reasonable satisfaction of the
Council why the Council should not terminate this Agreement in relation to the
Developer’s breach, the Council may terminate this Agreement by written
notice to the Developer.
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24

25

23.4  If the Council terminates this Agreement under clause 23.3, the rights and
liabilities of the Parties are the same as they would have been at common law
had the Developer repudiated this Agreement and the Council elected to treat
this Agreement as at an end and recover damages.

23.5 Clauses 19 and 20 do not prevent a notice being given under clause 22.1 or
22.3 and do not apply to such a notice or the circumstances relating to the
giving of that notice, and any procedure commenced under clause 19 or
clause 20 ceases to apply when such a notice is given.

Governing Law & Enforcement

241  This Agreement is governed by the law of New South Wales.
24.2  This Agreement may be enforced by either Party in any court of competent
jurisdiction.

24.3  Clauses 20 and 21 do not prevent the enforcement of this Agreement in any
court of competent jurisdiction and any procedure commenced under clause
19 or 20 ceases to apply when such proceedings are commenced in such a
court.

24.4  The Parties submit to the non-exclusive jurisdiction of its courts and courts of
appeal from them.

245 The Parties will not object to the exercise of jurisdiction by those courts on
any basis.

Notices

25.1  Any notice, consent, information, application or request that must or may be
given or made to a Party under this Agreement is only given or made if it is in
writing and sent in one of the following ways:

25.1.1 delivered or posted to that Party at its address set out in Schedule 4.
25.1.2 faxed to that Party at its fax number set out in Schedule 4.
25.1.3 emailed to that Party at its email address set out in Schedule 4.

25.2 If a Party gives the other Party 3 business days notice of a change of its
address or fax number, any notice, consent, information, application or
request is only given or made by that other Party if it is delivered, posted or
faxed to the latest address or fax number.

25.3  Any notice, consent, information, application or request is to be treated as
given or made if it is:

25.3.1 delivered, when it is left at the relevant address.
25.3.2 sent by post, 2 business days after it is posted.

25.3.3 sent by fax, as soon as the sender receives from the sender’s fax
machine a report of an error free transmission to the correct fax
number.

25.4 If any notice, consent, information, application or request is delivered, or an
error free transmission report in relation to it is received, on a day that is not a
business day, or if on a business day, after 5pm on that day in the place of
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27

28

29

30

the Party to whom it is sent, it is to be treated as having been given or made
at the beginning of the next business day.

Approvals and Consent

26.1  Except as otherwise set out in this Agreement, and subject to any statutory
obligations, a Party may give or withhold an approval or consent to be given
under this Agreement in that Party’s absolute discretion and subject to any
conditions determined by the Party.

26.2 A Party is not obliged to give its reasons for giving or withholding consent or
for giving consent subject to conditions.

Costs

27.1  The Developer is to pay to the Council the Council’s costs of enforcing this
Agreement within 7 days of a written demand by the Council for such
payment.

[Drafting Note. Insert clause 27.2 if the Developer has not required any changes to
the template.]

27.2  Each Party must bear its own costs arising from or in connection with the
entry into this Agreement.

[Drafting Note. Insert clause 27.3 (as clause 27.2) if the Developer has required
substantial changes.]

27.3  The Developer is to pay to the Council the Council’s costs not exceeding
$[Insert amount] of preparing, negotiating, executing and stamping this
Agreement, and any document related to this Agreement within 7 days of a
written demand by the Council for such payment.

Entire Agreement

28.1  Subject to anything expressly provided for to the contrary in this Agreement:

28.1.1 this Agreement contains everything to which the Parties have agreed
in relation to the matters it deals with, and

28.1.2 no Party can rely on an earlier document, or anything said or done by
another Party, or by a director, officer, agent or employee of that
Party, before this Agreement was executed, except as permitted by
law.

Further Acts
29.1  Each Party must promptly execute all documents and do all things that

another Party from time to time reasonably requests to effect, perfect or
complete this Agreement and all transactions incidental to it.

Joint and Individual Liability and Benefits

30.1  Except as otherwise set out in this Agreement, any agreement, covenant,
representation or warranty under this Agreement by 2 or more persons binds
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31

32

33

34

35

36

them jointly and each of them individually, and any benefit in favour of 2 or
more persons is for the benefit of them jointly and each of them individually.

No Fetter

31.1  Nothing in this Agreement shall be construed as requiring Council to do
anything that would cause it to be in breach of any of its obligations at law,
and without limitation, nothing shall be construed as limiting or fettering in any
way the exercise of any statutory discretion or duty.

Representations and Warranties

32.1  The Parties represent and warrant that they have power to enter into this
Agreement and comply with their obligations under the Agreement and that
entry into this Agreement will not result in the breach of any law.

Severability

33.1 If a clause or part of a clause of this Agreement can be read in a way that
makes it illegal, unenforceable or invalid, but can also be read in a way that
makes it legal, enforceable and valid, it must be read in the latter way.

33.2 If any clause or part of a clause is illegal, unenforceable or invalid, that clause
or part is to be treated as removed from this Agreement, but the rest of this
Agreement is not affected.

Modification

34.1  No modification of this Agreement will be of any force or effect unless it is in
writing and signed by the Parties to this Agreement.

Waiver

35.1  The fact that a Party fails to do, or delays in doing, something the Party is
entitled to do under this Agreement, does not amount to a waiver of any
obligation of, or breach of obligation by, another Party.

35.2 A waiver by a Party is only effective if it is in writing.

35.83 A written waiver by a Party is only effective in relation to the particular
obligation or breach in respect of which it is given and is not to be taken as an
implied waiver of any other obligation or breach or as an implied waiver of that
obligation or breach in relation to any other occasion.

GST

36.1 In this clause:

Adjustment Note, Consideration, GST, GST Group, Margin Scheme,
Money, Supply and Tax Invoice have the meaning given by the GST Law.

GST Amount means in relation to a Taxable Supply the amount of GST
payable in respect of the Taxable Supply.
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36.2

36.3

36.4

36.5

36.6

36.7

36.8

GST Law has the meaning given by the A New Tax System (Goods and
Services Tax) Act 1999 (Cth).

Input Tax Credit has the meaning given by the GST Law and a reference to
an Input Tax Credit entitlement of a party includes an Input Tax Credit for an
acquisition made by that party but to which another member of the same GST
Group is entitled under the GST Law.

Taxable Supply has the meaning given by the GST Law excluding (except
where expressly agreed otherwise) a supply in respect of which the supplier
chooses to apply the Margin Scheme in working out the amount of GST on

that supply.

Subject to clause 35.4, if GST is payable on a Taxable Supply made under,
by reference to or in connection with this Deed, the Party providing the
Consideration for that Taxable Supply must also pay the GST Amount as
additional Consideration.

Clause 35.2 does not apply to the extent that the Consideration for the
Taxable Supply is expressly stated in this Deed to be GST inclusive.

No additional amount shall be payable by the Council under clause 36.2
unless, and only to the extent that, the Council (acting reasonably and in
accordance with the GST Law) determines that it is entitled to an Input Tax
Credit for its acquisition of the Taxable Supply giving rise to the liability to pay
GST.

If there are Supplies for Consideration which is not Consideration expressed
as an amount of Money under this Deed by one Party to the other Party that
are not subject to Division 82 of the GST Law, the Parties agree:

36.5.1 to negotiate in good faith to agree the GST inclusive market value of
those Supplies prior to issuing Tax Invoices in respect of those
Supplies;

36.5.2 that any amounts payable by the Parties in accordance with clause
35.2 (as limited by clause 36.4) to each other in respect of those
Supplies will be set off against each other to the extent that they are
equivalent in amount.

No payment of any amount pursuant to this clause 36, and no payment of the
GST Amount where the Consideration for the Taxable Supply is expressly
agreed to be GST inclusive, is required until the supplier has provided a Tax
Invoice or Adjustment Note as the case may be to the recipient.

Any reference in the calculation of Consideration or of any indemnity,
reimbursement or similar amount to a cost, expense or other liability incurred
by a party, must exclude the amount of any Input Tax Credit entitlement of
that party in relation to the relevant cost, expense or other liability.

This clause continues to apply after expiration or termination of this
Agreement.
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1 Schedule 1
(Clause 1.1)

4 The Land

[Drafting Note. Schedule 1. Include particulars of the Land, preferably by reference to title or
by survey.]
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2 Schedule 2
(Clause 1.1)

5 Location Plan

[Drafting Note. Insert a copy of a Location Plan, showing the location of the Works on the
Land.]
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3 Schedule 3
(Clause 1.1)
6 The Works
Table
Column 1 Column 2 Column 3 Column 4

Items of Works

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

Hand-Over Date

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

Defects Liability Period Contribution Value

(months)

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To be
completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]

[Drafting Note. To
be completed]
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4 Schedule 4
(Clause 25)

7 Contact for Notices

[Drafting Note. Complete details for this Schedule.]

Council

Attention: Mr Greg Wright, General Manager
Address: 37 John Street, Camden NSW 2570
Fax Number: (02) 4564 7829

Email: mail@camden.nsw.gov.au

Developer
Attention: ##
Address: ##
Fax Number: ##
Email: ##
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8 Execution Page

Dated: [Drafting Note. Insert the date when the Agreement has been executed by all of the
Parties.]

Dated:
Signed on behalf of Council:

Signed for the Council of Camden by its General Manager

General Manager

Signed on behalf of the Developer:

Executed by the Developer in accordance with s127 of the Corporations Act 2001
(Cth):

Director Company Secretary

Name of Officer: Name of Officer:
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ORDINARY COUNCIL
ORDO07

SUBJECT: PAYMENT OF EXPENSES AND PROVISION OF FACILITIES TO
MAYOR AND COUNCILLORS POLICY

FROM: Director Governance

BINDER: Policies

PURPOSE OF REPORT

To provide Council with an opportunity to review and provide feedback on the draft
“Payment of Expenses and Provision of Facilities to Mayor and Councillors Policy” prior
to public exhibition, as required by the Local Government Act 1993.

BACKGROUND

The Local Government Act 1993 requires that Council annually review and submit its
policy to the Director-General of the Division of Local Government by 30 November
each year. Prior to submitting the annual policy, Council must give public notice of its
intention to adopt or amend the policy and must allow at least 28 days for public
exhibition.

If any submissions are received from the public, Council must consider the
submissions and make appropriate changes prior to the adoption of the policy.

MAIN REPORT

At this time each year, staff and Council review the “Payment of Expenses and
Provision of Facilities to Mayor and Councillors Policy”. Staff have considered the
Council’s recent resolution on the payment of conferences.

The policy also includes the use of modern technology to provide a more efficient and
cost effective delivery of the Council Business Paper service. As a result of the number
of changes required to the policy, a ‘tracked changes’ version of the policy has not
been provided as many sections have been re-written.

A draft copy of the policy is attached at the end of this report.
CONCLUSION

The draft “Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy” is attached for Council’s consideration.

The draft policy, as submitted, ensures that Councillors are provided with adequate and
reasonable expenses and facilities to enable them to carry out civic duties as elected
representatives of their local communities, whilst also providing an adequate level of
accountability and transparency.
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RECOMMENDED

That Council

i) submit the draft “Payment of Expenses and Provision of Facilities to Mayor
and Councillors Policy” as attached to this report for public exhibition for
28 days as required by the Local Government Act 1993; and

ii) consider any public submissions and formally adopt a revised “Payment of
Expenses and Provision of Facilities to Mayor and Councillors Policy” at its
ordinary council meeting on 27 November 2012.

ATTACHMENTS

1. Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy

ORDO07

Attachment 1
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
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ORDO07

Attachment 1

This is the report submitted to the Ordinary Council held on 23 October 2012 - Page 202



Attachment 1

Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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Draft Payment of Expenses and Provision of Facilities to Mayor and Councillors
Policy
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ORDINARY COUNCIL
ORDO8

SUBJECT: MACROC COMMITTEE REPRESENTATION
FROM: Director Governance
BINDER: Governance

PURPOSE OF REPORT

At the 25 September 2012 Ordinary Council Meeting, Council resolved to appoint
Councillors Symkowiak, Fischer, Copeland and the Mayor of the Day (as primary
voting delegates) and Councillor Warren (as an alternate delegate) as delegates of the
Macarthur Regional Organisation of Councils (“MACROC”).

As Councillor Symkowiak has been elected as the Mayor, it is now necessary to
confirm the fourth primary voting delegate.

The MACROC constitution requires Camden Council to have four primary voting
delegates.

RECOMMENDED

That Council appoint a fourth primary voting delegate to represent the Macarthur
Regional Organisation of Councils.
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ORDINARY COUNCIL
ORDO09

SUBJECT: INVESTMENT MONIES - SEPTEMBER 2012
FROM: Director Governance
BINDER: Investment Monies Report

PURPOSE OF REPORT

In accordance with Part 9, Division 5, Section 212 of the Local Government (General)
Regulation 2005, a list of investments held by Council as at 30 September 2012 is
provided.

MAIN REPORT

The weighted average return on all investments was 5.16% p.a. for the month of
September 2012.

It is certified that all investments have been made in accordance with Section 625 of
the Local Government Act 1993, the relevant regulations and Council's Investment
Policy.

The Principal Accounting Officer is the Manager Corporate Services.

Council’s Investment Report is an attachment to this report.

RECOMMENDED

That Council:

i. note that the Principal Accounting Officer has certified that all investments
held by Council have been made in accordance with the Local Government
Act, Regulations, and Council's Investment Policy;

ii. the list of investments for September 2012 be noted; and

iii. the weighted average interest rate return of 5.16% p.a. for the month of
September 2012 be noted.

ATTACHMENTS

1. Investment Monies Report September 2012
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Investment Monies Report September 2012
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ORDINARY COUNCIL
ORD10

SUBJECT: COMMUNITY BUILDING PARTNERSHIP FUNDING ROUND
FROM: Director Works & Services
BINDER: Grants

PURPOSE OF REPORT

This report seeks Council’s consideration of the request from Camden Junior Rugby
League Club, to assist them with funding in relation to their submission to NSW
Community Building Partnership Funding.

BACKGROUND

The Community Building Partnership (CBP) program provides funds for community
groups and local Councils to invest in community infrastructure throughout the state.
Incorporated not-for-profit community organisations and local Councils are invited to
apply for funding to build and improve community facilities in their local area.

MAIN REPORT

The types of projects funded under this program are:

e construction of new capital works;

« refurbishment, repairs and maintenance to existing capital facilities; or

« the purchase of capital equipment with a life expectancy of 15+ years which
enables the delivery of new or enhanced community services.

Given the emphasis on capital facilities, many applications are made by local
community organisations to seek funds to upgrade facilities owned by Council, being
leased and/or used by local groups. These groups seek a commitment from Council to
also provide financial support which strengthens their application and the likelihood of
receiving funding. The recent report to Council seeking funds for the Macarthur Softball
Lighting Project is from the last funding round of this program.

As part of the current round, which closes at the end of October, we have already been
approached by Camden Junior Rugby League Club to provide a commitment to
allocate funds to upgrade lighting at Kirkham Park. As the closing date draws near we
may also receive similar requests. This request is for a commitment of $30,000 based
on a one third split between the NSW Government, Council and the sporting club
should their application be successful.

Should the grant application from the group applying in the current round be
successful, Council will need to consider the allocation of the requested $30,000 as a
special item when the grant is announced.

CONCLUSION

With the emphasis on upgrading infrastructure under the Community Building
Partnership funding program it is appropriate to commit $30,000 from Section 94
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Recreation as a matching fund for the grant application submitted by Camden Junior
Rugby League Club to upgrade lighting at Kirkham Park.

RECOMMENDED

That Council commit $30,000 from Section 94 Recreation funds for the upgrade
of lighting at Kirkham Park, should the Camden JRL application to the NSW
government be successful.
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ORDINARY COUNCIL

SUBJECT: SUPPLY OF PLANT HIRE SERVICES (T107/2012)

FROM:

Director Works & Services

BINDER: T107/2012

ORD11

PURPOSE OF REPORT

To provide details relating to tenders received for contract T107/2012, for the Supply of

Plant Hire Services, and to recommend that Council accept the tenders submitted by:

A & C Plant Hire

Acclaimed Excavations
Angello’s Tipper Hire
Anthony Ravagnani Tipper Hire
AP Drainage Inspections
Argyle Excavations

Ausco Modular

Camden Hire

Carrycall Tipper Hire
Colates Hire Operations
Conplant

E & B Tipper Hire

Earth Civil (NSW)

Edscog

Gino and Michelle Vella
Graham Hall Excavations

J & S Tipping Contractors
Kennards Hire

Lamond Contracting

Latta Excavations

Leroy Excavations

M & A Civil

Noel and Morag Bray Excavations
Premiair Services

R & K Deguara

RD Tipper Hire

Roadworx Surfacing

Sitex Group

Smart Excavations
Supreme Earthmoving
Swaye Haulage and Repairs
TJ & RF Fordham

Total Drain Cleaning Service
Warren Kelly Transport
Waterwise

WGC Crane

Worth Recycling
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MAIN REPORT

Every two to three years Council call tenders for the Supply of Plant Hire Services.

The tender for the Supply of Plant Hire Services was advertised in the Sydney Morning
Herald and local newspaper from 5 June 2012 to 20 June 2012, with a closing date for
submission of 25 June 2012. The contract is for a period to 30 June 2014, with the
provision to extend the contract for up to two 12 month periods based on satisfactory
performance. Successful contractors are able to adjust their prices in accordance with
the rise and fall formula included in the contract.

Tender Submissions

Thirty-seven submissions were received in response to Council’s advertisement. Each
submission was assessed to ensure all relevant information was provided, and could
therefore be deemed to be a conforming tender. A Summary of all tenders is located
in the supporting documents.

Tender Evaluation

The aim of the tender evaluation process is to assess the capability of tenderers to
provide the best value and quality services to Council, and to recommend the preferred
tenderer/s.

A tender evaluation panel was established and the submissions were assessed on
price and non-price factors as agreed by the evaluation panel.

Non-price factors included:

e understanding of the extent and scope of Council’s service requirements;

e compliance with Council’'s Work Health and Safety and Environmental
Protection obligations;

e demonstrated capacity to meet Council’s services requirements; and

e appropriately qualified to undertake the works.

The financial aspects of the tender included:

e cost per service of contract items; and
e cost for additional services to contract items.

Tenders were assessed by comparing the tendered amounts against the capability,
capacity and management systems of the contractor to undertake the work.

All submissions received are deemed to be complying with all the relevant insurances
and other requirements of the tender. Details of all tenders have been included in
the Schedule of Unit Rates as provided in the supporting documents.

Relevant Legislation
The tender has been conducted in accordance with the Local Government Act 1993,

the Local Government Regulations (2005) and Council’'s Purchasing and Procurement
Policy.
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Critical Dates / Time Frames

Should Council resolve to accept this tender, works are to commence subject to the
finalisation and execution of the Deed of Agreement for the Supply of Plant Hire
Services.

CONCLUSION

The advertisement of the Tender T107/2012 was completed in accordance with
Council’'s Purchasing and Procurement Policy, and the requirements of the Local
Government Act, 1993 and the Local Government Regulations (2005).

All submissions have been assessed in accordance with criteria set out in the tender
documents.

Successful tenderers have been assessed by considering tendered amounts as well as
capability, capacity and management systems of the contractor for undertaking the
work.

Submissions from all 37 tenderers are recommended to be accepted. As work arises,
contractor/s will be called upon in the order of preference based on lowest price and/or
availability at the time.

RECOMMENDED
That Council:

i. authorise contract for the Supply of Plant Hire Services, up to 30 June 2014,
be granted to the following companies:

A & C Plant Hire
Acclaimed Excavations
Angello’s Tipper Hire
Anthony Ravagnani Tipper Hire
AP Drainage Inspections
Argyle Excavations
Ausco Modular

Camden Hire

Carrycall Tipper Hire
Colates Hire Operations
Conplant

E & B Tipper Hire

Earth Civil (NSW)
Edscog

Gino and Michelle Vella
Graham Hall Excavations
J & S Tipping Contractors
Kennards Hire

Lamond Contracting
Latta Excavations

Leroy Excavations

M & A Civil
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Noel and Morag Bray Excavations
Premiair Services

R & K Deguara

RD Tipper Hire

Roadworx Surfacing

Sitex Group

Smart Excavations

Supreme Earthmoving
Swaye Haulage and Repairs
TJ & RF Fordham

Total Drain Cleaning Service
Warren Kelly Transport
Waterwise

WGC Crane

Worth Recycling;

ii. authorise the General Manager to extend the contracts for up to two 12
month periods based on satisfactory performance;

iii. authorise Council seal be affixed to the contract documents as required; and

iv. accept the tendered rates submitted by each of the companies listed in item i
above. -

ATTACHMENTS

1. Plant Tender Assessment - Supporting Document
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ORDINARY COUNCIL
ORD12

SUBJECT: CLOSURE OF THE MEETING TO THE PUBLIC
FROM: Director Governance
BINDER: Closed Council

In accordance with the Local Government Act 1993 and the Local Government
(General) Regulation 2005, in the opinion of the General Manager, the following
business is of a kind as referred to in Section 10A(2) of the Act and should be dealt
with in a part of the meeting closed to the media and public.

e Purchase of land for the Camden Bypass Link Road

Council may, by resolution, allow members of the public to make representations as to
whether the meeting should be closed before any part of the meeting is closed to the
public. A representation by a member of the public as to whether a part of the meeting
should be closed to the public can only be made for a fixed period immediately after the
motion to close the part of the meeting is moved and seconded. That period would be
limited to four minutes, in line with Council's Public Address Policy.

The meeting will only be closed during discussion of the matters directly the subject of
the report and no other matters will be discussed in the closed section of the meeting.

Members of the public will be readmitted to the meeting immediately after the closed
section is completed and if the Council passes a resolution during that part of the
meeting that is closed to the public, the Chairperson will make the resolution public as
soon as practicable after that closed part of the meeting has ended.

RECOMMENDED

That Council:

i. now close the meeting to the media and public to discuss a report
concerning commercial information of a confidential nature dealing with
acquisition of land Camden Bypass Link Road, in accordance with the
provisions of Section 10A(2)(c) and (d)(i)(ii) of the Local Government Act,
1993; and

ii. consider any objections or submissions as to the closure of the meeting and
that the consideration be limited to a period of four minutes.
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